meHeM Poccurickom denmepauum
[IOCTAHOBJIEHVE

KOHCTUTYLMOHHOT'O CYIOA POCCUMCKOM OEIEPALNA

[Io mesly O HNPOBEPKE KOHCTUTYLMOHHOCTM OTIHEJIbHEIX I[1OJIOXEHUN
Hamorosoro kozmekca Poccumckoym demepaumu u I'paXIaHCKOT'O KoIekca
Poccumckonm demepauum B CBA3M C Xajlobamm TpaxiaH E.H.BecnyTuHa,

A.B.Kynesbaukoro mu B.A.YanjaHoBa

ropon CaHkT-IleTepOypr 24 mapra 2017 rozma

KOHCTUTYLMOHHBIMN Cyno Poccumckon denepauuu B cocTare
[lpencenmaTena B.I.30pbkuHAE, cyner K.B.ApaHOBCKOTO, A.UM.Bonuosa,
H.C.BbBoxumaps4, I'.A.T'agxuera, I0.M. Jauunora, J.M.Xapkoson,
C.M.KazaHueRra, C.I.Kuazera, A.H.KokoToBa, JI.0.KpacaBumMkoOBOM,
C.ll.MaBpuHa, H.B.MeJjsibHUKOBA, I0..PyaokuHa, 0.C.XOXpAKOBOM,
B.I'.fApocnaBuera,

PYKOBOICTBYSACH cTaTber 125 (uacTte 4) Koncrmuryumm PoccuMcKoOM

denmepauun, IMIYHKTOM 3 YacTM II€pPBOM, UYaCTAMM TpPeThbel U UYeTBEPTOM
craTrbM 3, dYaCTbhO INepBOM cTaTevu 21, crarbamm 36, 47-1, 74, 86, 96,
97 m 99 JdenmepalIbHOTO KOHCTUTYLUMOHHOTO 3akoHa "O KOHCTUTYLMOHHOM
Cyne Poccumckou denepauum",

paccMoTpesl B 3acelaHum 0es INpOoBEeIOeHUs CJYyMaHMa IeJio O IIPOBEpPKe
KOHCTUTYLUMOHHOCTM IIOJioXeHuyu craTtem 32, 48, 69, 70 m 101 Hajmorororo
Konekca Poccuwvickon denepaumu, a Takxe crarem 2, 9, 196, 199, 200,
980 m 1102 I'K Poccumckoy denepaliuu.

[ToBogoOM K PacCMOTPEHUIO meJa ABUJIUCH XaJIOOL! TpaxiaH
E.H.BecnytuhHa, A.B.Kymnpbaukoro wu B.A.UYamnjJaHORa. OcHOBaHMEM K
PaCCMOTPEHMI nOejla fABUJIaCb OOHAPYXMBIIASACSA HEONPeleJIEHHOCTb B BOIIpPOCe
o TOM, COOTBETCTBYIOT T KoncTuryuum Poccumckon denmepaumnn
OCIlapMBaeMbe 3aSBUTEJIAMM BaKOHOIIOJIOXEHUA .

[IoOCKOJIbBKY BCe XaJiIoObl KacalnTcsa OIHOT'O M TOTO Xe I[peiMera,
Koncruryumonuet Cyn Poccuimickom Odenmepalny, PYKOBOICTBYSCH cTaThbel 48

demepasZIbHOT'O KOHCTUTYLMOHHOTO 3aKOHAa "O KOHCTUTYLMOHHOM Cynoe
Poccumckon denmepauum'", CcoeIMHMUII »Oeja O BTUMM XajijobaM B OIHOM
IPOU3BOLCTBE.

SacaymwaB coobmeHue cynbu-nokjandmka H.C.BoHmapd, MCCJIeOoBaBb
npencraBJIeHHBIE OOKYMEHTH M MHBIE MaTepuaJisl, KoHCcTUTyUMOHHBM Cyn
Poccumckom denmepaumum

y CTaHOZB U J:

1. T'paxmane E.H.BecnyTus, A.B.Kynebaukum " B.A.UarjiaHoB
oCllapuBalT KOHCTUTYLMOHHOCTDB CJle oyolmx 3aKOHOIIOJIOXEeHUM, Ha
OCHOBAHMM KOTOPEIX, KAaK I[I0JIaralnT BadBUTENN, cymamMm OBUIM pPaspelleHH
BONPOCHE B3BICKAHMA C HMX 3aOOJDKEHHOCTM IO HAaJoTy Ha OOXOIOEL
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dmsnueckmx JIMLL, ofpaszopaBlIeNCH BCJIENCTBUE IpenoCcTaBJIeHUA
VMMYyHIIECTBEHHEIX HAJIOI'OBEIX BEUETOB I[IO STOMYy HAaJIOT'y [OPU OTCYTCTBUU
3aKOHHEIX OCHOBAHMIN:

CTaTbU 32 Hajoroeoro KOIleKCa Poccumckon denepauuy,
omnpeneindgwuel 0OS3aHHOCTM HAJIOT'OBEIX OPI'@HOB;
cTaThM 48 Hanorosoro KoJekca Poccumckomu benepauuu,

perJaMeHTUPYKRIEN B3BICKaHME HaJjora, cbopa, CTPaxXOBEX B3HOCOBR, IIE€HEW,
mrTpadoB 3a cUeT MMylleCTBa HAJOTONJlaTelsbliMKa ([JjlaTejyblka CcOOPOB) -
busMUueckoTo JMlla, HEe SABJANIEIOCS MHIOVMBUIOYAJILHEIM IPEeNlpMHUMAaTEJIEM;

crarer 69 wm 70 Hazmorororo xonexkca Poccuyickon denepanunu,
onpenesigniMx MNOPAOOK HalPaBJEHMS HAJIOTOMJIaTeJblMKy TpeboBaHUsa 00
yIJjlaTe HaJjora, BKJIOUAas CPOKM HAlpPAaBJIEHUMS TakoIo TpebOoBaHMUA;

cTaThM 101 HajgoroBoro KoJekca Poccumckon benepauuu,
peryamMpywuer BOIMNPOCH, CBRAS3aHHBE C BLIHE CEHUEM PYKOBOOMUTEJIEM
(BaMecTHUTEJIEM PYKOBOIOMUTEJIS) HaJIOTOBOTO opTraHa peumeHmsa 1o

pe3yJbTaTaM PacCMOTPEHMSA MaTepMaJiOB HAJIOTOBOM NPOBEPKM;

nyHkra 3 cratbu 2 I'K Poccumickoy demepaliuy, COIJIACHO KOTOPOMY K
VMMYIEeCTBEHHBEIM OTHOUEHMSAM, OCHOBAHHEIM Ha aIMUMHUCTPATMBHOM MWJM MHOM
BJIACTHOM IIONUMHEHUM OIHOM CTOPOHE IPYyI'O¥, B TOM UMCJIEe K HaJIOTOBHIM U
OpyruM OMHAHCOBBIM M AIOMUHMCTPATUBHEM OTHOWEHNMAM, TPaxIOaHCKoOe
3aKOHONATEJLCTBO He IpPMMEHSeTCs, eCJIM MHOe He npenyCMOTPEHO
3aKOHOINATEJILCTBOM;

crareu 9 I'K Poccumckoy denmepalluy, COIJIACHO KOTOPOM TIpaxiIaHe U
OpUIVYEeCKMe JiMlla IO CBOEMYy YCMOTPEHMK OCYIECTBJIADT NpMHAOJeXallye WM
TpaxmaHCKMe TIIpaBa, a oTkal3 I'paxlaH 178 opUIMUe CKUX JIAL oT
OCYWEeCTBJIEHMS MNPMHAIJIeXallMx MM IIPpaB He BJIeUeT IIpeKpalleHUsd DTUX
Ipap, 3a MCKJIKUYEHMEM CJlydaep, IIPeOyCMOTPEHHEIX 3aKOHOM;

craTtem 196, 199 m 200 I'K Poccumckomn denepaluy, ONPEOEJISONIMX
ofWMUI CPOK MCKOBOM IaBHOCTM, IIPMMEHEHMEe MCKOBOM IOaBHOCTM M  HadalJlo
TeUeHUsa ee CpoKa;

nyHkra 2 crarbm 980 I'K Poccuyickoy demepaliuy, B CUIJIY KOTOPOTO
npaBuila, oOpenycMoTpeHHble mjiaBoy 50 "IeMcTBMA B UYXOM MHTepece 0e3
nopydeHusa" naHHoro Konekca, He NPMMEHSATCH K IOeMCTBUAM B MHTepece
OPpYyTMX JIMl, COBEpPIAaeMbIM I'OCYyIapCTBEHHBIMM M MYyHMUMIIAJBHBIMM OpI'aHaMM,
IOJI19 KOTOPHIX TakMe IOeVCTBUSA HGBJISTCS OINHOM M3 LeJleld UMX OesaTeJIbHOCTHU;

crareu 1102 I'K Poccumckoy denepaliuy, 3aKpensdoley oO0S3aHHOCTH
BO3BPAaTUTb HEOCHOBATEJIbHOEe oboralleHue.

1.1. Pemenumem Komnemckoro IOpOICKOTO CcyHa UYensdaOMHCKOM OOJlacTu
or 27 HOoabpsa 2014 roma yIOBJIETBOPEHHE MCKOBHBE TpeOOBaHMA HAJIOTOBOTO
opraHa O B3BCKAaHMM C TIpaxzmaHuHa A.B.Kynp0auxoro B KadecTse
3aI00JDKEHHOCTHM II10 HaJIoT'y Ha IJOoXOomnb ¢mauueckmx Juil 3a 2009, 2010 wu
2011 ronmel mDeHeXHBIX CpPpenCcTB B pa3Mepe MMYyHNEeCTBEHHOTO HaJIOTOBOTO
BBHIUETa, NOoJydeHHOTO MM B 2009 romy npm OTCYTCTBMM Ha TO 3aKOHHEIX
OCHOBAHMM B CBA3M C I[IpMODpeTeHMEeM KBAapPTUPE, KOTOPBE, IO MHEHUO

HAJOT'OBOT'O OpraHa, OH obAa3aH BEPHYTH KakK HEOCHOBATEJIbHOE
oborameHmre. lMcxomda w3 TOI'O, UTO KBapTHUpPa Oruta npuobpeTeHa
A.B.KynpbauxkuMm 3a cuer CpencTs L1eJIEBOT'O XUJIUIMHOT'O 3aymMa,
NIpenoCTaBJIEHHOTO eMy Ha 0e3BO3MEe30HOM OCHOBE B [IopAOKe

TOCYyIOapCTBEHHOMU coLMaJibHOM OO OEPXKM YUaCTHUKOB
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HAKOMNUTEJILHO-UIIOTEUHOMN CHUCTEeMEl KUJIUIHOT'O obecrnieueHusa
BOEHHOCJIYXallMxX, M BO3BPAT BTUX CPEOCTB MM He OCYUEeCTBJAJICa, T.e.
MCTOUHMKOM OMHAHCHUPOBAHMSA PACXOOOB Ha NOpMOOpeTeHMe XWUJIbS  ABJIAJICH
benepanbHBEM OOIXEeT, CYI NPMIIEJ K BHBOILY OO OTCYTCTBUM Yy OTBEeTUMKA
npakBa Ha MMYLECTBEHHBIM HAJIOT'OBHIY BHUYET.

AnesyISLMOHHBIM onpeneJsyieHueM cynebHoMm KOJIJIe KU infe)
AIMVMHUCTPATUBHEIM »eJjaM YenaabMHCKOTO obJjlacTHOTO cyma oT 17 deBpansa
2015 romna OBLIIO [IPMHATO HOBOE pemeHye - o B3BICKaHUM C

A.B.Kynp0alLKOTO IOEeHEXHEX CPelCTB B pasMepe HaJIOTOBOM 3aIOOJIKEHHOCTU
ToJIbkO 3a 2011 rom, NOCKOJBKY INPMMEHMTEJIBHO K 0OoJiee pPaHHMM IepuonaM
HAJIOTOBEIM OPI'aHOM IIPOIYyLWIEH CPOK MCKOBOM naBHOCTM. OnpenejyieHueM
cynobu YenabMHCKOTO OOJIaCTHOTO cyna oT 16 wmoHa 2015 roma oTkasaHO B
nepenmade KAaCCAaLMOHHOM XaJIoOel A.B.KymnpOaukoro nOjud pacCMOTPEeHUS B

cynebHOM 3BacemaHMM CyOa KaCCalMOHHOM MHCTaHUMM. OODHaAKO NOPpe3uInyM
YenabuMHCKOTO 0OJIACTHOTO CcyIa IIOCTaHOBJeHMeM oT 8 wmwona 2015 rogpa,
NPUHSATEIM IO KACCALMOHHOM Xajiobe HaJIOTOBOI'O OpTaHa, yKasaHHoOe

aneJJISlIMOHHOE OolpelejieHre OTMEHMJI, KOHCTAaTMPpOBaB, UYTO O IPOIyCkKe
CpOKa MCKOBOM JABHOCTM OTBETUMKOM BIIEPBHE OBIJIO 3agBJIEHO JIMIIL [IPU
PacCMOTPEeHMM HOejla B CyIe aleJUJISLMOHHOM MHCTAaHUMM, a [NOTOoMYy Yy cyoa
OTCYTCTBOBAJIM OCHOBAHMSA NOJIS NPMMEHEHMS MCKOBOM IOABHOCTMU.

OcTaBJyigSa NPM HOBOM aleJIJIALUMOHHOM PACCMOTPEeHMM »HOejla pelleHue
cyma TIepBOY MHCTaHUUM ©0es U3MEeHeHUd, cynebHas KOJIIerms o
AIMMHUCTPATUBHEIM IejaM YesabMHCKOT'O 06JIaCTHOTO CcyOda Yykasaja, UYTo
OOBOIBl ANEJJISLIMOHHOM XaJIOOEL O HEBO3MOXHOCTM [IPMMEHEHMS CYIOOM K
CIOPHBIM NIpaBOOTHOmeHMAM cTaTby 1102 I'K Poccuyickon denepaumum, Ha
KOTOPYyI B ODOCHOBaHME CBOUX TpeOOBaHMM CCHUJIAJICA HAJIOT'OBBIM OpTaH,
OCHOBAHBI Ha HEBEPHOM TOJIKOBAHUU HOPM MaTepMaJibHOTO npasa
(anmennaumMoHHOe omnpenejeHue oT 11 aBrycta 2015 roma). OnpeneseHueMm
cynbu YengabuHCKOTO o0OJlacTHOTO cyzma oT 12 guBapsa 2016 ronma u
omnpegnesieHreM Ccynem BepxopHOoTO Cyzna Poccumckon denepauumn oT
13 anpens 2016 roma A.B.KynpbauxkomMmy OTKa3aHO B nepenaue
KAaCCalUMOHHBEIX XaJio® IJid PAacCCMOTPEeHMS B CyIeOHBIX 3acelaHMsax CyIOB
KaCCalMOHHOM MHCTAHLWUM.

T'paxnaHMH A.B.Kynebaukumn ocrnapmpaeT KOHCTUTYLMOHHOCTD
IPMMEHEHHEIX B €TI0 nejie nojoxeHum cratem 48, 69, 70 m 101 HamoromBoro
Konekca Poccuwmickon denepaumu, a Takxe crarem 9, 196, 199, 200 wu
1102 I'K Poccumckom denepauurt. KOHCTUTYLMOHHOCTBL TeX Xe& IIOJIOXEHUM
Hanorororo komekca Poccuvickoy denmepauuy, a Takxe cTaTbu 1102 TI'K
Poccumickon denepalluy OCIapMBaeTCd TPaXIaHMHOM E.H.BecnyTuHeM,
KOTOPOMY MMYIECTBEHHHEM HAJIOT'OBHIM BHUYET OBJI NPeNOoCTaBJIEH B CBA3U C
nokynkoy B 2009 romy KBapTMPH, YTO Takxe OBJIO pacClEeHeHO CcyldaMM Kak
HeOCHOBAaTEeJbHOEe oObOoTameHre, TOCKOJbKY XUJIbe ObBJIO NOIPpMODpPpEeTeHO 3a
cueT OWNIXETHHEX CPEeINCTB, a MMEHHO 3a CUeT LeJIeBOT'O XUJIMIIHOTO 3alMa,
KOTOPEM OBJI [NPenoCTaBJIEeH OTBETUMKYy Ha ©Oe3BO3MEe3IOHOM OCHOBEe U

BOBBpPAT KOTOPOTO MM HEe OCYHECTBIAJCS (pemeHre MeTaJlypIMUuecKoTo
ParoHHOTO cCcynoa ropona UYenabuHCKa oT 22 anpensa 2015 rona,
arnesiJIAlMOHHOEe olIpenesyieHre Cyne®HOM KOJUIeTUMM [0 aIMMHUCTPATVBHBIM
mejaM UYena®MHCKOTO 0BJIaCTHOTO cyna oT 277 uwonga 2015 roma) .

OnpenesieHueM Ccynbpu UYendaOMHCKOTI'O OOJIQCTHOTO CyZa OT 7 mexabpsa
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2015 roma B TIepenade KaCCalMOHHOM KAJIOOBL E.H.BecnyTuHa oJid
paccMOoTpeHuda B 2 CyneOHOM 3BacemaHuM Ccyloa KaCCalMOHHOM MHCTAHLUU
OTKa3aHO.

CxonmHele GakTuueckme o0OCTOATeLCTBA MMEJIM MeCcTO B @Oejie cC
ydyacTMeM TpaxnaHuHa B.A.YamnjaHoBa, KOTOPHM ITOMMMO YIIOMSHY THIX
IOJIOXeHUM HajoroBoro kKoIdekca Poccuwmickoy denmepauum ocHoapMBaeT ero
craTeio 32, a Takxe II0JIOXeHMS IIyHKTa 3 CcTaThM 2 M IIyHKTa 2 CTaTbU
980 I'K Poccumickoy denepalldyt, Ha OCHOBAHMUM KOTOPEIX CyHaMy OB
YIOOBJIETBOPEHH MCKOBEE TpeOOBaHMSA HaJIOTOBOTO OpraHa O B3BCKAHUU
3aOOJIKEHHOCTHM IO HAJIOTy Ha IOOXOHH (MamMueckmx Jul,, oOpa30BaBUIEVCH
BCJIEOCTBUE NIPU3HAHUA HenpaBOMEPHBIM npenoCTaBJIEHUS eMy
MMYIIECTBEHHOT'O HAJIOT'OBOT'O BHUETa B CBA3M C Hokynkou B 2013 romy
KBApPTHUPE, NPMOOPETEHHOM He 3a CUeT COOCTBEHHBIX CPenCcTB, a 3a cdYerT
CPEenOCTB LEJIEBOTO XWUJIMIHOTO 3alMa B paMKaxX HAKOIUTEJIbBHO-UIIOTEUYHOM
CUCTEMH XUJIUIHOTO obecrneueHmsa BOEHHOCJIYXallXx , KOTOPHIM OBLII
npemocrapjeH B.A.UYanjgaHoBy Ha ©0Oe3BO3MEe3IHOM OCHOBEe U BO3BpPAT
KOTOPOTO MM HE OCyleCTBJANCa (peumeHre [[eHTpalJIbHOTO pPAaMOHHOTO Ccyna
ropona UYenabMHCKA oT 7 ceHTabpsa 2015 roma, ANeJIISaLMOHHOE
onpenejieHme cynebHoM KOJIJIe UM 1o AIOMMHMCTPATUBHBIM nejiaM
YenabMHCKOT'O 00JIacTHOTO cyna oT 8 mekxabpsa 2015 roma, onpenesieHue
cynbu UYeygbmHCckOTO o06JIaCcTHOTO CyIa oT 9 dberpansa 2016 roma,
onpenejieHre cynbu BepxoBHOTO Cyma Poccumickom demepauum oT 16 masda
2016 rToma) .

TakuMm obOpasoMm, B »nejnax rpaximaH E.H.BecnyTuHa, A.B.KynsBaukoro
n B.A.UamjaHoBa CynOeOHBIEe OpPTraHbBl MCXOOUJIM M3 TOT'O, UYTO IIPM BHABJIEHUU
bakTa MDOJyUeHMS HAJOTOIJIATEJIbIIMKOM MMYUIECTBEHHOT'O HaJIOTOBOT'O BHUETA
IpM OTCYTCTBMM Ha TO BaKOHHEIX OCHOBAHMM, B YAaCTHOCTM BCJIEICTBUE
OTJIATH NPUOOPETEHMI XMUJIbA 3a CUET CPencTB OnIXxeTa, HAJOTOBHEM OpTraH
IPaBOMOUEH IPEenJIOXUTH eMy NIpencTaBUTh YTOUHEHHEBIE HAJIOT'OBEIE
OexkJjapaluuy IO HaJIOTy Ha OOXOIbl OU3MUECKMX JIML 3a COOTBETCTBYIUUM
HAJIOTOBEM MNEpPMOI C OTPaxXeHMEeM CyMM MMYyULEeCTBEHHOIT'O HaJIOTOBOI'O BHUETA
TOJILKO B YaCTM PACXOINOB, IIPOMBBEIEHHBEIX 3a CUeT CODOCTBEHHHIX CPeICTB
HaJioToIJjlaTesbliMKa, UM BO3BPATUThL B YCTAHOBJIEHHBIM CPOK HOEHEXHHE
cpencTrea B pasmMepe paHee HEenpaBOMEPHO NpenoCTaBJIEHHOTO
MMYIEeCTBEHHOTO HaJIOTOBOT'O BEHIUETA, a B ciydae HeBO3BpaTa
COOTBETCTBYKUNMX HOEHEXHEX CPpelCTB — ODpaTUTbLCS B Cyll C TpebOoBaHMEM O
B3EICKAQHMM BBIABJIEHHOM 3aOOJDKEHHOCTM I[IO HAJIOTy Ha OOXOIBE (u3MUueCKUX
aui Ha ocHoBaHuM cTaTbu 1102 I'K Poccuvickoy Penepauum. Onmpasach Ha
Takyln MHTEpNpeTalMio HOPM HAJIOTOBOI'O M TPAXIAaHCKOI'O 3akKOHOIATEJIbCTBA
" YUUTHEIBAA TO 00CTOATEeNILCTBO, uTo npoBepKa NpPaBUIIBHOCTU
NpenoCTAaBJIEHMA MMYIECTBEHHOI'O HAJIOT'OBOT'O BHYETA HAJIOTOBEIM OPI'aHOM
He NpoBOIOMJIaChb, CyIbl NPMUIM K BEHBOAY 00 OTCYTCTBMM Yy HAJOT'OBOTO
opraHa OO0OS3aHHOCTM HalpaBJIATb HAJOT'ONJIaTeJIbIIMKY akKT HAaJIOT'OBOM
[IPOBEPKM M COOTBETCTBYKIlEEe pelleHMre, a Takxe TpebOoBaHMe 00 yIjarTe
HaJoTra, IOOBOOE X€ OTBETUMKOB O HEOOXOIOMMOCTM MNPMMEHEHMSI K CIOPHBIM
IPaBOOTHOWEHMAM HOPM HAJIOTOBOT'O, a He TPaxXIaHCKOT'O 3aKOHOHNATeJIbCTBAa
OTBEPIJIM Kak HeODOCHOBAHHEE, IIOCKOJIbKY, I[IO MHEHMI CyIOOB, IEHEeXHBE
cCpencTBa, [OJIydeHHBEe HAJIOTONJIaTEeJIbIIMKOM B pe3yJibTaTe HeNpaBOMEPHO
NPenoCTAaBJIEHHOTO MMYLECTBEHHOT'O HAJIOTOBOT'O BHUETA M He BO3BPAlleHHBIE
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MM B OIOIXeT, ABJILITCS HEOCHOBATEJIbHBEIM OOOTalleHMEM.

1.2. CormacHo crateaMm 96 u 97 OdemepalIbHOTO KOHCTUTYLMOHHOTO
3aK0Ha "O KOHCTUTYLMOHHOM Cymoe Poccumickon denmepauun",
KOHKPETU3UPYIMM CcTaThbio 125 (uacTte 4) KoncrTuryumum Poccumckom
denmepauunr, TIpaxiaHMH BlIpaBe o0OpaTuUTbCsa B KOHCTUTYLMOHHBIN Cyn
Poccurickom demepalMyM C XaJIOOOM Ha HAapPylleHMEe KOHCTUTYLMOHHEIX [IpPaB U
cBoBHOn BakKOHOM M Takasa xajoba IpU3HaEeTCHd OOy CTUMOM, ecJqu
OoCIlapMBaeMble 3aKOHOIIOJIOXEHMA OBUJIM I[PMMEHEeHH B Jejle 3asBuUTesd,
PacCMOTPEHME KOTOPOI'O 3aBEepLEeHO B Cyle, M eClIM MMM 3aTparluBalTCHd
KOHCTUTYLMOHHEE Ipaka M CBOOOIB T'PaXIOaH; HECOOJIIeHME 3TUX YCJIOBUU
B cuJly cratey 43 wm 68 HazBaHHOTO QenepallbHOTO KOHCTUTYLMOHHOTO
3aKOHa SABJISeTCS OCHOBaHMEM IJigd [NPMHATUS peulleHuMsa o6 oTkKase B
PaCCMOTPEHMM XAJIOOBl JIMOO K NPeKpalleHMIO NPOM3BOACTBA IO IeJly; TaKoe
xe peumeHre KoHCTuUTyUMOHHEM Cyn Poccumckom denmepaumm IOIPpUHUMMaAET B
cJydae, ecJauM 10 IpeiMeTy ofbpalleHMd paHee UM OBLIIO BBIHECEHO
[IOCTAHOBJIEHME, COXpaHawlee CBOK CUIY.

Ocnapupaemas TIpaxiaHMHOM A.B.Kynpbaukum cratbd 9 I'K POCCUVICKOU
Penmepalluy, KOHKPETUIUPYS OCHOBAHHEINM Ha IPU3HAHUM HEOTUYXIAaEeMBEIX IIPaB

yeJioBeka M TIpaxnaHuHa (craTtem 17 wm 18 KoHCTUTyuum PoccuUMCKOM
denepauunm) KOHCTUTYLUMOHHO-TIPaBOBOM cTaTyc JIMYHOCTU B chepe
TPaxXIaHCKMX [IPAaBOOTHOULEHUM, OTpaxaeT [IPMHLII OVUCIIOBUTUMBHOCTH,

npennojlaramui, 4YTO TpaxIaHe U OpUIMUecKMe JiMla OpuobpeTanT U
OCYIUECTBJIAIT CBOM I'PaxIaHCKME IpaBa CBOEM BOJIEM M B CBOEM MHTepece
(nyHkT 2 cratbum 1 I'K Poccuvickow denmepauumn), U He »OONyCKaeT, IO
obmeMy MNpaBuUIly, NpPeKpalleHUs T'PaxXIaHCKMUX [IpaB IOIyTeM OoTKa3a OT UX

OoCylmeCTBJIEHMA, COOTBETCTBEHHO, coepxamyecHd B IOaHHOM CTaTbe
IIOJIOXEHNHA, BEIpPaXammmne OIOHO ns3 OCHOBHEIX Hadall I'PaXIaHCKOI'O
3aKOHOIIaTeJIbCTBa, He MOT'YT paccMaTprMBaTECHAd Kak HapylmaKnummne JZNENZ!
OorpraHMUYMBamIMe Kakue-Jmbo KOHCTUTYLIMMOHHEIE IIpaBa n CBOOOIE

(onpemesnenma KoncTuryumoHHOToO Cyma Poccurckom demepaumm oT 14 mMapTa
2001 roma N 64-0 m oT 25 guBapga 2012 roma N 73-0-0).

UTo KacaeTcsda OCHapMBaeMBIX MM IoJioxeHuM crtarem 196, 199 w200
'K Poccwurickon denepaluy, PeryIMpPYyOIMX MCKOBYIO IOaBHOCTL, TO
Koncruryumonuem Cyn PoccumckoM demepalyMM HEOOHOKPATHO YyKa3BBaJl, 4YTO
3aKOHOIATEJIb B IpelejlaXx CBOMX IOUCKPELMOHHEIX I[IOJIHOMOUMM  BIIPaBe
yCTaHaBJIMBaATL, WM3MEHATbH U OTMEHSAThH CPOKM MCKOBOM JaBHOCTU B
3aBUCUMMOCTM OT LeJIeM [IPaBOBOIO PEeTryIMPOBaHMS U OPOUMBBOIOUTH MX
omdpbepeHIMALMIO OPYM HAJUUUMM K TOMY OOBEKTMBHEIX M PaA3yYMHBIX OCHOBAHUM,

a TakKxe OoInpelesyiaTh INOPSAIO0K MX TeueHUsS BO BPEMEeHM; COOTBETCTBEHHO,
5TY B3aKOHOIIOJIOXEHMS caMu 10 cefe Takxe He MOT'YyT PacCleHMBATbCA Kak
HapyuaoiMe KOHCTUTYLMOHHEE IIpaBa U CBOOOIH (onpenmesneHusa oT

3 okTabpsa 2006 roma N 439-0, ot 8 amnpens 2010 roma N 456-0-0, oT
20 mapra 2014 roma N 534-0, ot 27 oxrabpsa 2015 roma N 2407-0, oT
29 mapra 2016 roma N 547-0, or 19 wmona 2016 roma N 1555-0, oT
29 cenrabpsa 2016 roma N 2071-0, ot 20 mexabps 2016 roma N 2614-0 wu
ap.) .

[Tonoxenusa craTbu 980 I'K Poccuwmickou denepaluyu, 3BaKpensgoilme
YCJIOBUMS COBEPUIEeHUd IOeMCTBUNM B UyXOM MHTepece, HallpabBJIeHBl Ha 3allUTy
Jnll, B MHTEepecax KOTOPHIX COBEepmalTCsa Takue nencreusa (OnpenejeHue
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KoncruryumonHoro Cyna Poccumckom OQepmepauum or 16 umwona 2015 roma
N 1678-0); comepxallascsa Xe B IIyHKTe 2 2TOM CTaTbM M OCllapuBaeMas
rpaxmaHyHEoM B.A.YarJjiaHOBEIM OI'OBOpPKaA O HEIPpUMMEeHEeHMM YCTaHOBJIEHHEBX
rinaBom 50 I'K Poccumckom denmepaluy OpaBui K IOEeMCTBUAM B UMHTEpPEecCe
OPYyIT'MX JIMll, COBEpPIaeMbIM I'OCYIapCTBEHHBIMM M MYyHMUMIIAJIBHBEIMM OpIT'aHaMM,
OJIS KOTOPHEIX TakMe HOEeVCTBUA HABJIAIOTCSA OOHOM M3 LeJjley MX IOedTeJIbHOCTH,
NpM3BaHa T'apaHTUPOBATHL HAIJIeXallyld IPAaBOBYI OCHOBY IJid 20OeKTUMBHOTO
OCYWEeCTBJIEHMA YIOJIHOMOUEHHEIMM OpT'aHaMM QyHKUMM ¥ 3amad oyOJIMJYHOM
BJIaCTM, CBHIBaHHEX C obOecredeHMeM IIpaB, CBOOOI M BaKOHHEIX MHTEPECOB
TpaxliaH, M Kak TakoBas He HapyllaeT KOHCTUTYLMOHHEE IpaBa SBasgBUTEIA
B YyKasaHHOM MM acCIlleKTe.

CrlenmoBaTesyibHO, IMNPOMBBOACTRBO I[I0 HacToduemMy »Oejy B yacTu
IPOBEPKM KOHCTUTYLMOHHOCTM MOJIOXeHuUM ctatem 9, 196, 199, 200 m 980
T'K _Poccumckon denepalur TOOJIEXUT TIMPeKpalleHui B CUJy CcTaTbu 68

derepasZIbHOT'O KOHCTUTYLIMOHHOTO 3aKOHa "O KOHCTUTYLIMOHHOM Cynoe
Poccumckom denepaumm".

1.3. B coorBeTCcTBMM CO CTaATbaMMU 3, 30, 74, 96 u 97
dennepalZIbHOT'O KOHCTUTYLMOHHOTO 3aKOHa "O KOHCTUTYLIMOHHOM Cymoe
Poccumickon denepauunm" KoHcTuTyumoHHBM Cyn Poccunckom denepaumum
IPMHMMaEeT K PacCCMOTPEHMI XKaJIOOH! TpaxiaH Ha HapylleHue ux

KOHCTUTYLMOHHEIX IIpaB " ceobon 3aKOHOM, e€CJIM IIpumoeT K BEIBOIIY, gTo
OCliaprvBaeMBIE 3aKOHOIIOJIOXEHNMA 3aTparmparnT KOHCTUTYLVMOHHEIE IIpaBa n

CBOOOONEl M UWUTO MMEETCH HEONPeNeJIEeHHOCTD B BOIIpoOCe o) TOM,
COOTBETCTBYIT JIM BTU 3aKOHOIIOJIOXEHMA KoncrTurynumum Poccumckomn
Senepauum; KoHcTuTyumoHHEM Cyn Poccumckom denmepalumm [IPpMHMMAaET

[IOCTAHOBJIEHME TOJIBKO IO MNpelIMeTy, yKasaHHOMY B xajobe, M JMllb B
OTHOWEHMM TOM YacCTM akTa, KOHCTUTYLUMOHHOCTB KOTOPOM IOOBepraeTcHd
COMHEHUIO, OLIeHMBA LI Kak OyKBaJlbHEI CMBICJI paccMaTpUBaeMbIX
3aKOHOIIOJIOXEHUM, TaK M CMBICJI, NpuIaBaeMbeld UM OQULUMAJIBHEIM W MHEBEIM
TOJIKOBaHMEM WMJIM CJIOXKMBIUIEVCS IIPaBOIPUMEHMTEJIBHOM NPAaKTMKOM, a Takxe
MCXOOd M3 MX MeCTa B CHUCTEME IIPaBOBBIX HOPM.

3agBUTEdM I[IO0 HAaCTOSdIeMy oesry HacTauBamoT Ha NIPU3HAHUM
OCIlapMBaeMBIXx 3aKOHOIIOJIOXEHUM He COOTBETCTBYOIIVMHA KoHcTUTYLUM
Poccumckom demepaumm, ee crarbam 8, 18, 35, 46 (uactp 1), 57 m 118
(vactm 1 wm 2), TIIOCKOJIBKY 2TU 3aKOHOIIOJIOXEeHMSA 1o CMEBEICJIY,

npunaBaeMoMy MM [NPaBONPUMEHUTEJILHOM MNPAaKTUKOM, He MCKJUaKnT IJg
HAJIOTOBOT'O OpTaHa OpM BHAEBJIEHUM OGakTa NpenoCTaBJIEHMSI MMYHMECTBEHHOTO
HAJIOTOBOT'O BHUETA IO HAJIOTYy Ha IOXOIB OQMB3MUECKMUX JIML OPU OTCYTCTBUMU
Ha TO BaKOHHBIX OCHOBAHUM BO3MOXHOCTBL TIPelNbABJIEHMS B CYI MCKa O
B3EICKAHUM CyYMM IHOaHHOTO HaJoTa B KauecTBe HEOCHOBATEJIbLHOTO
oborameHusa 6e3 ydyeTa yCTAHOBJIEHHOT'O HaJlOTOBEIM KOIEKCOM POCCUMCKOM
denepalyM nopsSankKa B3EICKAHMA HAJOTOB, B TOM UMcje 6es3 coboIaeHusd
nocynebHOTO NopAalka ypPeTryJMPpOBaHMS HAJIOTOBOIT'O Clopa M 3a OpelejaMu
YCTAHOBJIEHHEIX HOaHHBEM KOIEKCOM CPOKOB OOpalleHUS B CYI.

TakuMm obBpasoM, TIOJIOXeHusa cTaTten 32, 48, 69, 70 wu 101
HanoroBoro konekca Poccuwvickoy denmepaliuy, a TaKxe NyHKTa 3 CcTaTbu 2
m crarem 1102 I'K Poccumckon denepauuu ABJIAINTCH npenMeToM
paccMoTpeHrMd KOHCTUTYLMOHHOTO Cyma Poccumckon denmepaumm 1o
HacTodmeMYy JIeJly [MOCTOJIbKY, IIOCKOJIbKY Ha OCHOBAHMUM DBTUX I[IOJIOXEHUMN
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pas3pemaeTcd BONPOC O B3EICKAHUM C HaJIOTOIJIaTeJIbIMKA [IOJIyUEeHHBIX MM B
nopAangkKe UMMyLEeCTBEHHOT'O HaJIOTOBOT'O BHYETAa IO HAJOI'y Ha HOOXOHOb
bmsMUecKMX JIML, HOEHEeXHHIX CPpeIncTB, B ciydae ecnn nJisa ero
NpenoCTaBJIEHMA OTCYTCTBOBAJIM S3aKOHHEIE OCHOBaHUA.

2. CormacHo KoHcTuTyumum Poccumickor Odemepaumyt KaxIell o0Oa3aH

[IJIATUTE 3BaKOHHO YCTAHOBJIEHHHEIE HAJIOTU U CcOOPEL (cTarba 57);
bemepaJZibHEIE HAJIOTM M COOPE HAXOOATCHS B BeleHUM Poccumckom denmepaumm
(crareg 71, nyHkT "3"); cucTeMa HAJIOTOB, B3MMaeMBX B (GQenepalibHEM

pomxeT, M OobOuMe NOPMHLMIBE HaJoTooOJioXeHMsa W CcOopoB B Poccumckon
denmepauum yCcTaHaBJMBaKTCa GemepalibHEIM 3akKoHOM (cTaTbda 75, yacTe 3).

[Io cMeICTTY [NOPUBEIEHHBIX MTOJIOXEHUM Koncruryumum Poccumckon
denmepauun, paccCMaTPMBAEMEIX BO B3aMMOCBSA3M C MHEMM €€ HOopMaMmu,
onpenesiglMMM OCHOBEL DKOHOMMUECKOM cucTeMel (crarbm 8, 34, 35 m 74),
opM OonpenesieHMM KOHCTUTYLMOHHO-NIPaBOBOTO COIEPXaHUSI [IOJIHOMOUMM
bemepalZIbHOT'O 3akKoHoImaTessa B cohepe HaJIOTOODJIOXEHM S HeoOxonommo
YUMTBEIBATH, YTO HAJIOTOBHE 0043aTesIbCTBa IO CBOEM CYyTM NPOMBBOIHEL OT
OedTeJIbHOCTM B SKOHOMMYECKOM cdepe, a TIIOTOMYy HOPMEI HaJIOT'OBOT'O
3aKOHOIATENbCTBA, HANPABJIEHHHE Ha ypPeryJMpOoBaHMEe OCHOBAHMUM, NOpSIKa
M YCJOBUM OTUYXIEHUS COoBOCTBEHHOCTU B eJysax brHaHCHUpPOBAHUSA
OedTeJIbHOCTM T'oCylapcCTBa, HaAxXOOATCad B OOBEKTMBHOM B3aMMOCBSA3U C
HOPMaMM TPaxXIaHCKOTO SBaKOHOIATEeJIbCTBa, KOTOpOe TakxXe COCTaBJgeT
npemMeT BeneHmsa Poccurickom Odenmepauum (craregs 71, IIYHKT "o",
Koncruryumum Poccumckom denmepauum) .

CoOOTBETCTBEHHO, nOJda (QenepalJibHOTO 3akKoHoIaTesd, obJjlamanmero
LMPOKOW IOMCKPpEeLMEN B pealM3alyM HAJIOTOBOM IOJIMTUKM M BMEeCTe C TeM
IPM3BAHHOT O obecrieunBaThb MexoTpacijeBoe BRaUMOIENCTBUE HOPM
HaJIOTOBOTO M TIPaxIaHCKOT'O 3aKOHOIATeJIbCTBa B E€OMHOMU IpaBOBOM
cucTeMe, B TOM UMCJIe Ha OCHOBE COUeTaHMd NOyoOJIMUHO-NIPAaBOBOTO U
JaCTHONPABOBOI'O pPeryJMpOBaHMSA, HE MCKJIUaeTCd, KakK 2TO BBETEKaeT U3
npaBoBOM no3uuum KoHCcTUTyUMOHHOTO Cyna Poccumckon depmepauuuy,
BO3MOXHOCTb — C YyUYEeTOM COLMAaJIbHEIX, DKOHOMMUUECKMX UM MHBIX (aKTOPOB, a
TakKXe MUCXOond n3 xXxapakTepa COOTBETCTBYIIOUMUX NPaBOOTHOMEHUN —
NpMOETHYTh K IPaBOBOMY PEIyJIMPOBAHMIO KOHKPETHBEIX Ccdhep oOleCTBEHHBIX
OTHOWEHUM C MCIIOJIb 30BaHMEM IPaBOBEIX CpencTs MEXOTPaCJIeBOIO
xapakTepa; OpuM DSTOM BO BCAKOM criyyae IOJIKHEI YUUTHBATHCSA
KOHCTUTYLMOHHEIE MNPUHLMUIIE CHPaBeIJIMBOCTM, OPUIMYECKOT'O PaBeHCTRA,
NPONOPLUMOHAJIBHOCTM UM COPa3MEPHOCTM BBOIOMMEIX MEP KOHCTUTYLMOHHO
3HAUYMMEIM LeJidaM WM MX COIJIACOBAHHOCTM C CHUCTEMOM OEeVICTBYRIETO
NpaBOBOTO PETYIUPOBaAHMUSA (nocTaHoBJeHMs oT 18 wmiong 2008 rmoma N 10-I1I,
or 24 wmiong 2009 roma N 11-T, ot 30 mapra 2016 Toma N 9S-I m mp.).

2.1. YCTaHOBJIEHHAH Koucruryumnenm Poccumckon denmepaumum
00g3aHHOCTh KaXIJOTO MJATUThL BaKOHHO YCTAHOBJIEHHEIE HAJIOTM U COOPH
(crarpa 57) mMeeT NyOJIMUHO-INPaBOBOM XapaKTep, YTO OOYCJIOBJIEHO CaMOUu
NPMUPOOOY TOCyIapCTBa M I'OCyIHapCTBEHHOM BJIACTM, [IOHMMAaHMEM HAJIOTOB B

KauecTBe DBJIeMeHTa (OMHAHCOBOM OCHOBH OEeAdTEJIbLHOCTM TOCyIapCTBa; TeM
caMbIM TIpenrnoJjiaraeTcs, UYTO HAJIOTOBHE IPAaBOOTHOIEHMS OCHOBAHH Ha
BJIACTHOM IOIOUMHEHUM U XapaKTepmnsymnTCsa cybopouHaumen CTOPOH;

HaJIOT'OIIJIaTEJIBIIMK HEe BIIpaBe pacliopAaXaTbCAd IIO CBOEMY YCMOTPEHNMIO TOM
YacCTbhIO IIpMHamnJexamero eMy uMylnecTbBa, KOTOopad B BUIe OﬂpeﬂeﬂeHHOﬁ
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IEeHEXHOM CYMMEBI IMOIJIEXMT B3HOCY B KasHY, a COOTBETCTRBYOIME OPI'aHH
nyoOIMYHOM BJIACTM HaIeJIeHBl [IpaBOMOUYMEM B OOHOCTOPOHHE-BJIACTHOM
rnopsanke, IOyTeM TOCYyIapCTBEHHOTO IIPMHYXIEHMS B3HCKMBATL C JMla
NIPUUUTAKIMECS HAJIOTOBEE CYMMH (IIOCTaHOBJIeHUsa KoHCcTuTyLMoOHHOTO Cyna
Poccurickon demepaumm oT 17 nexabpg 1996 roma N 20-I1 wm oT 14 wiond
2005 moma N 9-1I; onpemeneHusa KoHcTuTyumMoHHoro Cyna Poccumckon
Penepauum oT 27 nexabpsa 2005 roma N 503-0, or 20 mapra 2008 roma
N 179-0-0, or 7 Hodgbpga 2008 roma N 1049-0-0, ot 7 nmexabpsa 2010 roma
N 1572-0-0, ot 10 mapta 2016 roma N 571-0 m mp.).

[IyOIMUHO-IPaBOBEIM XapakTepoM HaJIOTOBOM O0DS3aHHOCTU u
HeOOXOOMMOCTBID €€ pealusaluy B YCJOBMAX, KOTOPEE OTBedaam O
BEITEKaIUM nu3 BEPXOBEHCTBA npaBa IPMHLMUIIAM paBeHCTBa u
COpaBeIJIMBOCTM, [OpenonpenesigeTcsd, [0 CMBCIY IPaBOBEIX IO3ULUM
KouncrmuryumonHoro Cyma Poccumickom demepauum (mocTaHOBJIEHHUSA oT

14 yong 2003 roma N 12-11, or 3 wmioHg 2014 rtoma N 17-71, onpeneyieHnud
or 7 wmiona 2011 roma N 805-0-0, ot 18 cenTsbpsa 2014 roma N 1822-0,
or 10 Hosbpsa 2016 roma N 2561-0 m mOp.), MMIEPATMBHBIM B CBOEM OCHOBE
METOI HaJIOTOBOT'O PEeTryJMPOBAHMSA UM CBS3AHHOCTL S3aKOHOM HAJOT'OBHEIX

OpPT'aHOB, OCHOBAaHMH, npenessl, [IpoLenypHEE u VHEIE YCJIOBUSA
OedTeJIbHOCTM KOTOPEIX TpebylT, HACKOJIBbKO BO3MOXHO, OoeTaJIbHOT'O
onpeneJyieHusd .

V3 crareu 57 KoHcTuTyumm Poccumckom denmepaluMt BO B3aMMOCBA3U C
IoJIOXeHaMm ee crarer 71 (oyHxT "3"), 72 (nyHxT "u" uyactum 1), 75
(uacre 3), 76 (wactm 1 m 2), 104 (uacte 3) m 106 (myuxT "6")

BEITEKAeT HeOOXOOMMOCTb OCHOBAHHOTO Ha OOMHOCTM KOHCTUTYLMOHHEIX
MIPUHLUIIOB HaJIOTOOOJIOXEHMS, CTPYKTYPHO OOOCOOJIEHHOTO B OTPAaCJIeBOM

cucreMe 3aKOHOIATEJIbCTRA n CUCTEMATU3UPOBAHHOTO IpaBOBOITO
PETYIUMPOBAHUSA HAJOTOBEIX OTHOIIEHUN, KOTOpoOe obecrneuymBaio OBl
dopMasibHEE rapaHTum enHoobpa3usa n COIJIaCOBAHHOCTHU

HOPMAaTMBHO-IIPAaBOBEIX YyCTAHOBJIEHMM, [1O3BOJIAJIO OB MUHUMU3MPOBATH PUCKU
MCKaXeHMd BOJIM 3aKOHOIATeJid B [pOolleCcCe NPaBOINPMMEHEHNS.

STyM NpenonpenesyiseTCcs BHCOKMUM YyPOBEHb KOIMOMKALMM HAJIOTOBBIX
HOpPM, YTO, OIHAKO, He O3HauaeT MX I[IOJIHYID M30JMPOBAHHOCTL OT IOPYyIMX
oTpacJyiell 3akKOHOHNaTeJIbCTBa. B WacTHOCTM, OGenepasibHBI 3aKOHOHNATEJIb HEe
JIMLIEeH BOBMOXHOCTU - IIPUMEHUTEJIEHO K onpeneJjieHUIO IPaBOBBIX
[IOCJIenCTBUM OOpasoBaHMA 3aIOOJDKEHHOCTM Yy HaJloToNJaTesibllMKa I[Iepern
OIIXETHOM CUCTEMOM NpM [NOJIiydeHuM (cOepexeHuM) IOEeHEXHEX CpPenCcTB
BCJIEOCTBME OTCTYIJIEHUM, IJOONYyULEeHHEX OT YCTAHOBJIEHHOTO I[IPaBOBOTO
peryaMpoBaHMAa YIJIATEL Hajora, cbopa, - MCIIOJIB30BAThH [IpaBOBEIE
cpencTBa, Kak HEINOCPeICTBEHHO OTHOCAIMEeCS K 3aKOHOHNATEJLCTBY O
HaJjorax u cbopax, Tak M comepXaulmecs B HOPMATMBHEIX I[IPaBOBHIX akTax

MHOM OTpacJieBOM IPMHANJIEXHOCTM. Takon IIOOXOn COOTHOCUTCHA c
OOBEKTUBHEIMY OCODEHHOCTAMM NIPUPONEl COOTBETCTBYIUMX IPaBOOTHOWEHUM U
He TIIpMUMBOOUT K BOBJIOXEHUIO Ha HaAJIOT'ONJIATEJILIIUKOB — BOIPEKU
KOHCTUTYLUMOHHOMY TPeOOBAHMIO YIJIATE TOJBKO 3BaKOHHO YCTAaHOBJIEHHEBIX
HaJIOTOB M COOPOB — JOONOJIHUTEJIbHEIX OOpeMeHeHMM, a CJIedoBaTeJIbHO, U K
HapyuweHuo cTaTtey 55 (uactes 3) m 57 Koncruryumum Poccumckon
denmepaumn.

2.2. Ilo cMBICTTY IPaBOBOM Io3ULIUU KoOHCTUTYLIMOHHOT O Cyna
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Poccumckom demepauny, MUIJIOKEHHOM B [TocTaHOBJIEHUM oT 2 _uiong
2013 roma N 17-II, BHTeKabmme M3 cTaTbu 57 KoHCcTHUTyLUUMM PocCCUMCKOM
Penmepauum rapaHTUM IIpaB HAJOI'OIJIATEJIbIIMKOB OXBAaTHBAKT COOOM BCe
OTHOUEHNSA, CBSA3aHHEE c YCTaHOBJIEHUEM HaJIOT OB 17 cbopoB, -
0e30THOCUTEJIBHO K TOMY, I[NOANAaIalnT OHM MM HEeT II0J HOeMCTBMUE [NPaBOBHIX
AKTOB, NPAMO OTHECEHHBIX K 3aKOHOIATEeJIbCTBY O Hajiorax M cbopax, UYTO
He MCKJIoYaeT NPUHLUMUIMAJIBHYK HOONYyCTMMOCTH MCIOJIbB30BaHMA dGenepalibHbBIM

3aKOoHODaTeJeM B LejiaxX HaJIOTOBOIO peryamMpoBaHmnsa (ycTaHOBJIEHUS
HAJIOTOB U COOPORB) PaBJINYHBIX 1o cBoOEeM bopManibHO-OTPACJIEBOM
NPUMHAOJIEXHOCTM I[IPABOBEIX CPEeOCTB. OTO [NOJYydMJIO OTpaxeHue u B

HanoroeoM konekce Poccumickoym denmepauuy, KOTOPBIM, OpendycMaTpuBasd,
UTO OTHOWEHMS I[IO0 B3MMaHMI HaJIOTOB M cOopoB B Poccumckom denmepauum
PeETYNIMPYITCH 3aKOHOOATEJIbCTBOM O Hajorax u cbopax (crartem 1 um 2),
BMECTE C TeM MCXOOUT M3 TOI'O, B YACTHOCTM, YTO MHCTUTYTH, NOHATUSA U
TEPMMHEL TPAXIOAaHCKOT'O, CEeMEVHOTO M OPYIMX OTpacijey 3BakKoHOIaTeJIbCTBa
Poccurickom demepalny, MCIOJNb3yeMble B HaHHOM Kolekce, NPUMEHSATCH B
TOM 3HAUYEHMM, B KaKOM OHM MCIOJBb3YKNTCS B COOTBETCTBYKIMX OTPaCJaX
3aKOHOIDATEeJIbCTRBA, €CJM MHOE He NPedyCMOTPEHO HOaHHEIM KoIekKCcoM (IIYyHKT
1 crarbm 11).

XoTga, mo ofbmweMy OpaBuily, [NOIPUMOPUTET NOPM YSACHEHUM 3BHAYEHUH
HAJIOTOBOT'O MHCTUTYTa, HNOHATMA WM TepMMHA OTHAETCHd HAaJOTOBOMY
3aKOHOOATEJLCTBRY, IIPU OTCYTCTBUMU BOBMOXHOCTMU onpeneyinThb nx
comepXxaHyue IyTeM CUCTEMHOI'O TOJIKOBaHUSA [IOJIOXEHUM HaJIOTOBOT'O
3aKOHOIAaTeJIbCTBa IOIyCKaeTcda, Kak ykKasaJll KoHCTUTYLUMOHHEM Cyxn
Poccumckon denepauun, MCIIOJIb30BaHMeE HOPM VIHBIX oTpacJien
3aKOHOIATEeJIbCTBA C y4deTOM TOI'O, UYTO CMBICJI, COIepXaHMe U IIpUMeHeHME
3aKOHOB OIpenesyIgnTCAad HEeNOCPeOCTBEHHO OelVC TRy VMM npaBaMm 178
cpobomaMmM UeJiOBeKa U TI'paxiaHuHa (onpeneseHmsa oT 8 wuwoHa 2004 ronma
Ne 228-0, ot 18 suBaps 2005 roma N 24-0 wm oT 2 Hogbpga 2006 ronma
N 444-0).

Insg ysdACHEeHMS KOHCTUTYLMOHHEIX Hadajl COOTHOWEHMS HaJIOTOBOTO U
TPaxXOaHCKOTO 3aKOHOIATeJIbCTBa B TOM acClleKTe, B KAaKOM HOaHHEM BOIPOC

OXBaTEBAETCH npeIMeToM PacCMOTPEeHUH 1o HacTodumemy nesny,
CylLleCTBEHHOE 3HaudeHMEe MMeeT M TO ODCTOATeJIbCTBO, UYTO peaamMs3alusd
00g3aHHOCTM IO YyIJlaTe 3aKOHHO YCTAHOBJIEHHBIX HAJIOTOB U COOPOB
ODOyCJIOBJIMBAETCHA HNIPUPOIOOM HaJIOT'OBBIX IPaBOOTHOUEHUN, KakK OHU
omnpenejieHel cTaTbey 57 KoncTuryumum Poccunickon denepauun BO
B3aMMOCBSA3U C ee cTarbdaMm 2, 17 (uacTtb 3) u 19 (vactm 1 um 2),
BKJIIOUAS BHTEKAKUIMM M3 D2DTUX CTATEeV IPUHINUII B3aMMHOCTHU npas,

ODA3aHHOCTENM U OTBETCTBEHHOCTM BO B3aMMOOTHOUEHMAX JIMUHOCTU U
TocymapcTBa; TeM caMbM IIpellojlaraeTcs, 4YTo, IO ofmeMy HOpaBuUily, Y
OINHOMY M3 CTOPOH HAJIOTOBHX INPABOOTHOUEHMUM He INOJIKHO OBITH NPpeporaTHus,
KOTOpPEIe OB He ObuiM CcOAJIJaHCUPOBAHEL COOTBETCTBYRIMMUY OPUIMYECKUMU
BO3MOXHOCTSAMM, MMELUYMMCS B PAaCIOPSXEeHUM IPYyI'OM CTOPOHH.

[[pMMEHUTENIBHO K MCHIOJIB30BAHMIO TI'PaXIaHCKO-IIPaBOBHIX CpencTs
peanmsalmMy MMYLECTBEHHBIX MHTEPECOB B HAJIOIOBOM cdepe 3TO, COTJIAaCHO
NIpaBOBOY [NO3MULMM, BEpPaxeHHOM KOHCTUTYUMOHHBEIM CyIoM Poccumckon

denepauum B onpemesieHmax oT 21 mioHa 2001 roma N 173-O0 m oT 3 wuwond
2008 roma Nt 630-0-II, O3HauvaeT, UYTO HAJOTOIJIATEJILIMK, KOTOPHM ommbcsa
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B pacueTe CyMMBE HAJOT'OBOI'O IJlaTexa I[IO0 KaKou—-jambo MNpuumMHe, B
YAaCTHOCTM BCJIEOCTBME INOOPOCOBECTHOTO 3abJlyXIeHMs, BIpaBe - B Cllydae
IpoIyCKa CpokKa, NPelNyCMOTPEHHOTO NOJid NPelbsBJIEHMS HAJIOTOBOMY OPIaHYy
TpebOBaHMA O 3adveTe MM BO3BPATE CyMM M3JIMIIHE YIJIQUEHHOT'O Hajiora
(crarpbsa 78 Hanorororo konekca Poccumckoy denepauuu), - OOpaTUTHCH B
Cyo C MCKOM O BO3BpaTe M3 OIXeTa I[epellJlaueHHOM CyMMHE B I[OPAOKE
TPaXOAaHCKOTO WM apbUTPaxHOTO CyIONPOM3BOINCTBA; B DBTOM CJydae
OeMCTBYKT ofmMe OpaBuijla MCUMCIIEHMS CpokKa MCKOBOM HOaBHOCTM — CO IHS,
KOT'Oa JIMLO Y3HAaJIO MIIM OOJDKHO OBIO y3HATh O HaApPyUWEHMM CBOEI'O IIpaka
(nyuxkT 1 crarem 200 I'K Poccurickon dernepalun) .

TakuM 0o0Opa30M, B CUCTEME IOeMCTBYHIETO HaJIOTOBOI'O PEeIlyJIMPOBAHUA
HEe MCKJIYaeTCsd MCIOJIb30BaHME — TIPUTOM UYTO OHO  HOOJIXHO HOCUTBb
3aKOHHEIM XapakKTep - MHCTUTYTOB, HOPM I'PaXIaHCKOITO 3aKOHOIaTeJIbCTBa
B LeJyigdx ob0ecHedeHud peanu3alMy MKMYHNEeCTBEHHEX MHTEPECOB CTOPOHE
HAJIOTOBHEIX OTHOIIEHMUM, HapyULIEHHHX HENPaBOMEPHBIMU  UJINU OO OUHBIMIM
mercTeuaMM (6es30ercTBMEM) IOPpYyI'OM CTOPOHBI. 3TOT BHBOI HE CTAaBUTCH
oo COMHeHMe ¥ TpeboBaHMEM, COImepXaumyMcsa B NyHKTe 3 cTaTtbum 2 I'K
Poccumckon denepauun.

3. Hamoromowm KOIEKC POCCUVICKOMU denepauuu, yCTaHaBJIMBaS
benmepanbHBIM HAJIOT Ha OOXOOH OM3MUECKMX JIMILl, Has3bBaeT B KadecTke
obBeKTa HAJIOTOOOJIOXKEHMS IOOXONBI, I[OJIydeHHEIE HaJIOTONJIaTeJIbIMKOM, U
yKaseBaeT MX OCHOBHHEIE BuMOH (crarem 208 u 209), a TaKXxe
npenycMaTpuBaeT JIbT'OTHE IO 3TOMY HAJIOTy, BKJIOYAad NPaBO Ha IOJIydeHMe
HAJIOTOBBIX BBEIUETOB (CTaHOApPTHEX, COLMaJIbHEIX, VIMYyIIE CTBEHHEIX,
npodecCrMoHaNbHEX U OP.) TNOPUM ONpedeJIEHUM HaJIOTOBOM 0a3el (CTaTbuU
218 - 221). B YacCTHOCTHM, HaJIOT'OMJIATEJIbIIMK, KOTOPHM M3PacxomoBall
COOCTBEHHEIE IEeHEeXHBE CpencTsa Ha HOBOE CTPOUTEJILECTBO hiZielel
npruobpeTeHMe Ha TeppuTopmumr Poccumckom denmepaluyM  XUIJIOT'O moMa,
KBAapPTUPHE, KOMHATH WMJIM »OOJIM (JoJjewu) B HUX, BIpPaBe [IOJIYUUTh
MMYIIECTBEHHBIM HAJIOTOBBIM BBUET B CyMMEe pPacxoOIoB, KOTOPEIE OH
baxkTHUeCcKM [NOHEC Ha IpMoDpeTeHMe COOTBETCTBYKIEIO XMJIOTO I[IOMEeUleHMS
(nyaxT 1 crarem 220).

Perynupys HOpaBO Ha [IOJIydeHMEe HaJIOTOBOTO, B TOM yyce
MMYIIECTBEHHOT'O, BHUYeTa, OGenepasibHEM 3BaKOHOHATEJb pPYKOBOICTBYETCH
coofpaxeHMaMM HeOOXOOVMMOCTM M Lejilecoobpas3HOoCTM. Jcxonma U3  3BTUX

coobpaxeHum nyHkT 5 crarbu 220 HajJoroBoro konekca POCCUMICKOMU
denmepaluy yYCTaHABJMBAET, UYTO MMYWECTBEHHBM HAJIOT'OBEM BBHUYET HE
IpenoCTaBJIaeTCA B 4YaCTM PACXOIOB HaJIOT'OIJIaTEeJIbIMKA Ha HOBOE
CTPOUTEJNIECTBO JIMOO NpMOOpeTeHMe Ha Teppuropum Poccumckom demepaumm
XMJIOTO IOoMa, KBaApPTUPE, KOMHATHE WM HOOJM (OOJIeM) B HMX, [IOKPBIBaeMBIX,
B YACTHOCTM, 3a CUeT BHILIAT, [NPEeOOCTAaBJIEHHEIX M3 CPenCcTB OnIXETOB

OImXxeTHOM cucTeMmbl Poccumckoum denmepaumm. Ilon 5TO MCKIKOUYEHMEe, Kak
cilenyeT mu3 nomucbMa denmepasibHOM  HAJIOTOBOM CJYyXOel OT 22 aBIycTa
2014 roma "O mpencTaBJIeHMM MMYLECTBEHHOT'O BHUYETa YydYaCTHMKAM B

HaKOIUTEJILHOM MIIOTEUHOM CHuCTeMe XUJIMIHOTO obecneueHmda", nonajganT
IOMMMO TIPOUMX UM Te PACXOIbl, KOTOPBE OIlJJaUeHBl HAJIOTOIJIaTeJIbIIMKOM  3a
cyeT CpelncTB, IIOJIYYeHHHX B BHUIOE TOCYyOapCTBEHHOM coLMaJIbHOM
IONOEPXKM Ha OCHOBE YyUYaCTMA B HAKOIUTEJIBHO-MUIIOTEUHOM cucreme
XUIJIMIHOTO ofecleueHs BOEHHOCJIYXAalX .
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HpeI[OCTaBJ'IeHMe HaJIOT'OIIJIaTeJIbIINKY MMyeCTBEeHHOTI'O HaJIOTTOBOTI'O

BHIUETa, IIpaBO Ha KOTOPHM HOpennojiaraeT ©0es3yCJIOBHOE cobiIeHre
OCHOBAHMM, IHOpSIKa U YCJIOBUM ero [IOJIy4YEeHUH, B HapyleHue
NpenyCMOTPEHHEIX 3aKOHOM TpeOOBaAHUM, B YaCTHOCTHU BCJIEOCTBUE

OOIYIMEHHOY HAJIOTOBEIM OPIT'@aHOM OmMOKM, [OPUBOIUT K HeODOCHOBAHHOMY
ZAaHMXEHUIO HAJIOTOBOM ©Oasbl 10 HaJIOT'y Ha IJOOXOIOH (QUBMUYEeCKUX JIML U
o0pas30BaHMI0 MMYIIECTBEHHEIX I[IOTEPb OIkxeTa, dYTO CTaBUT BONPOC O
HeOOXOOVMMOCTM MBBATUS B OIIXET COOTBETCTBYKUMX CYMM, JIPUUMTARUMXCSI
ToCyIoapCcTBY B BUIe Hajora Ha IOXOIH dUsMUEeCKUx JIi . To
0BCTOATEJILCTRBO, UYTO HAJIOTOMNJATEJNBIMK MOT JOOPOCOBECTHO 3abJjlyXOaTbCd
OTHOCUTEJILHO 33aKOHHOCTHU OCHOBAHUIA [IOJIyUeHMS UMYIIECTBEHHOT'O
HAJIOTOBOT'O BHUETa, a HAaJIOT'OBHIM OPI'aH IO TEeM MJIM MHEIM [IPMUMHAM He
ONIPOBEPI IIPABOMEPHOCTHL BafABJIEHHEIX MM TpeOOBaHMM, HEe MOXET CJIYXUTb
OCHOBAHMEM IJIS HEBO3BpATa 3aOOJKEHHOCTM Hepell OKIXEeTHOM CUCTeMOM,
obpas30BaBlEeNCH B pesyJbTarTe HEeNnpaBOMEPHOT'O npenoCTaBJIEHUS
HAJIOTOIJIaTeJIbIIMKY MMYyHIeCTBEHHOT'O HAJIOTOBOI'O BHUETa. B CBOK odyepelb,
TOCYOapCTBO B JIMIEe YIOJHOMOUEHHEIX OPITAaHOB HOOJKHO 30OeKTUBHO U
CBOEBPEMEHHO pellaTh BOIPOCE OobOecreueHusa VYIJIATE B IIOJIHOM OOBeMe
NIPUUNTARIUXC S BI0mXe THOM cucrTeMe HaJIOTOBHEIX CpencrTs, a
HaJIOTOIJIaTeJIblIMKM, OeMCTByllMe TOOPOCOBECTHO, He MOTYT OBIT B
IOCTAaBJIEHE B CUTyalLMIO HEIONYyCTMMOM HeEeONpPeleJIEHHOCTU BO3MOXHOCTBIO
npenbsaBJIEHUS B JI0OOM MOMEHT TpeOOBaHMM O BO3BpPATe IOJYUEHHOTO UMM
VMYIIECTBEHHOTO HAJIOT'OBOTO BHIUETA infe) MOTUBY HEeIpaBOMEPHOCTHU
HEe3aBUCHMO OT BPEMEHM, IMpolleduero C MOMEHTAa pPeleHMs BOoIpoca O ero
nIpenocTaBJIEHUN .

4. PackpelBad conmepxaHue cTaTbu 57 KoHCTUTyLUUM Poccumckon
denmepauum B CUCTEMHOM CBA3M C ee cTaTbaMu 1 (yacTte 1), 15 (uactm 2
m 3) m 19 (wactu 1 u 2), KoHcTuryumoHHeM Cyn Poccumckom denmepauumn
cbopmysiMpoBaJl Cllenyllye IpaBOBBEE TO3ULIMN :

3aKOHBl O Hajiorax OOJDKHBEL COOepXaTb dYeTKMe U TIIOHATHEE HOPMH;
AaKTBl 3aKOHOIATEJIbCTBA O HAajiorax M cbopax IOOJIKHBL OBITb COOPMYJIMPOBAHEL
TakuM 00pasoM, UTOOH KaXIBM TOUHO 3HAaJ, KakKMe HaJoTu U COOpH, KoTria
M B KakoM IOopsganke OH OOJIXKeH IIJIaTuThb, I[IpUUYeM BCe HeyCTpPaHMUMEE
COMHEHMSI, MNPOTUBOPEUMS M HESCHOCTM TakKMX aKTOB TOJKYITCH B IOJb3Yy
JlaTesiblMkKa Hajiora miam cbopa (OyHKTEL 6 ¥ 7 craTrbu 3 HaJoroBOTO
Konmekca Poccuyickoy denepaumu); GopMasibHasd OINPEHNEeJIEHHOCTb  HaJIOT'OBBIX
HOPM INpennojaraeT MX IOCTAaTOUHYI TOYHOCTHL, dYeM obecneumMBaeTCsd UX
NpaBMJIbHOE TIIOHMMAaHME U I[PUMEHEHMe, PacCIJbIBUYaTOCTb XE& HaJIOTOBOMU
HOPMBEI MOXET TIIPMBECTM K He CcorJlacywnleMycs c KOHCTUTYLMOHHBIM
IIPMHLUIIOM IPaBOBOT'O I'OCYyHapCTBa NIPOUSBBOJIBHOMY M OUCKPUMMHALMOHHOMY
ee TNPMMEHEHMIO M TeM CaMbM — K HaAPYUWEHMIO KOHCTUTYLUMOHHOTO NIPMHLMIIA
OPUINYECKOTO PaBEHCTBA M BHEITEKAKIETO M3 HEeTro TpeboBaHMA pPaBEeHCTRA
HAJIOTOOOJIOXEHMA, BakKpelJIeHHOT'O NOyHKTOM 1 cTaTbu 3 Hanoroporo
Konekca Poccuymickoy denmepaluy (IIOCTAHOBJIeHMS OT 8 oxTabpga 1997 rona
Ne 13-TI, oT 28 mapra 2000 roma N 5-TI, oT 23 Mag 2013 roma N 11-1I, oT
13 ampeng 2016 roma N 11-11 u np.);

B CcuJly TpeboBaHMA GOpMaJIbHOM OIpemesIeHHOCTHM IpennojaraeTcd
HeOoOXOOMMOCTb GQOPMMPOBAHMA MexXaHM3Ma HaJIOTOOOJIOXEeHMS, KOTOPBIM O
obecrneurBalJl IMOJIHOTY M CBOEBPEMEHHOCTH B3VMMAHMA HAJIOTOB M COOPOB C
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0OSa3aHHBIX JINLL 178 OOHOBPEMEHHO IPaBOMEPHOCTD nesaTeJIbHOCTHU
YIIOJIHOMOUYEHHEIX OPI'aHOB M  IOOJDKHOCTHBIX JIMLL, CBSA3aHHOM C U3BATUEM
CPeICTB HAJOTOOOJOXeHMA (mocTaHoOBJeHMsa OoT 3 wmioHg 2014 moma N 17-I1,
or 1 wiong 2015 roma N 19-T1 u mOp.):;

HEeSCHOCTM, BHISABJIAEMBEIE B IIpPOlLleCCe IPMMEeHEeHMS HAJIOT'OBEIX HOPM B
KOHKPETHEIX IIPaBOBBIX CUTyalUMAX, YyCTPaHATCHA OyTeM TOJKOBAaHMUA DTHUX
HOPM [NPAaBONPMMEHUTEJbHEIMM OpPIaHaMM, B TOM UMCJIe CydaMu, KOTOPEBe
IOJIKHEL obecneumBaTh KOHCTUTYLMOHHOE MCTOJIKOBAaHME rnojJiexalmsx
[IPUMEHEHMI0 HOPMATMBHBIX I[IOJIOKEHMM M TEeM CaMBM — HeOOXOIMMYyI CTeIlleHb
OIPENeJIEHHOCTY NPaBOBOTO PETyJMPOBAHMSA [IyTEM BBISBJIEHMS HE  TOJBKO
ComepXaHUsd KOHKPETHOTO HOPMAaTMBHOT'O [TOJIOXEHU A 1ZRp8%s CUCTEMEL
HaxXOOAWMXCS BO B3aMMOCBSA3M HOPMATMBHEIX IIOJIOXEHMM, HO U 0Oojee
CJIOXHBIX B3aMMOCBA3EM IIPaBOBBIX npennmucaHum (IOCTaHOBJIEHUHA oT
23 nexabpga 1997 roma N 21-TI, o7 23 deBpansg 1999 roma N 4-TI, oT
25 yrodg 2015 roma N 16-11 u »mp.) .

3 npmuBeneHHBIX IPaBOBEIX IO3ULUN KoOHCTUTYLMOHHOTO Cyzna
Poccumckom demepauum cJjenyer, yTOo aBJigKIeecsd KOHKpeTu3aumuemn
KOHCTUTYLMOHHEIX [PMHLUMIOB pPaBeHCTBA u 3aKOHHOCTHU TpeboBaHMUE
bopmasibHOM ONpeneJIeHHOCTU HaJIOT OBBIX HOPM obpallleHo KakK K
YCTaHOBJIEHUIO HAJIOTOB, COOPOB, TaK M K PEeIyJMPOBAHMI CBSA3aHHBIX C
peanmzanmrer HaJOTOOOJOXEHMA KOHTPOJIBHBEIX UM PUCAOMKULUMOHHEIX NPOLenyp,
B TOM UMCJIe NpennojaramnlMx IPUMHYIOUTEeJIbHOEe B3LHICKaHMe OoOpaszoBaBlIeMCSH
HAJIOTOBOM 3aOOJIXEHHOCTMU.

4.1. HaJlOTOBEM KOHOEKC POCCHUNCKOU dernepanuu He COONEPXUT
KaKUX—JIUOO CHelMaJIbHEIX IPaBUJI, PeryJMPpyRIMX OCHOBAHMA M [HDOPSIOK
B3EICKAHMSA IEeHEeXHBIX CPpelCTB, HelIpaBOMEPHO  (ommMOOYHO)  BHIOEJIEHHBIX
HAJIOTOIJIaTeJIbIIMKY M3 OnmXeTa B pesyJjbTaTe IPpemoCTaBJIEeHUI eMy
MMYILIECTBEHHOT'O HAaJIOTOBOT'O BHUETA IO HAJOTy Ha HOOXOIOE O(M3MUeCKUX
JIMl, HO M He MCKJIUYaeT BO3BMOXHOCTBL OOpPaATUTBLCSA B DTUX LeJIx K  OoDmMM
MexXaHM3MaM, HalpaBJIEHHBM Ha obecrnieueHue KakK [TOJIHOTEL "
CBOEBPEMEHHOCTM MCIIOJIHEHMSA HAJIOTOMJIATEJIbIIMKAMM BOSBJIOXKEHHBIX Ha  HUX
HAJIOTOBEIX OOA3aHHOCTEM, Tak U COOJIOOeHMd HaJIOT'OBBIMM OpTraHaMmy,
COCTaBJIARWMMY LIEHTPAJIM30BAHHYI CHUCTEMYy, 3aKOHOIATEJNIbCTBa O HaJorax
n cbopax.

Taxk, HaJlOTOBBM KOIEeKC POCCUNCKON denepauuu npenrnojiaraeT
BOBMOXHOCTBL OTMEHB WMJM MBMEHEHMUd pPelleHMY HMXEeCTOSMNMX HaJIOTOBBIX
OPT'aHOB B CJlydae MX HEeCOOTBETCTBMA BaKOHOHNATEJIBCTBY O HaJjorax u
cbopax BHUECTOAIMM HAJIOTOBEIM OPITaHOM (ONyHKT 3 cTaTbu 31), UTO MMeEeT
11eJIbI0 BOCCTAHOBJIEHME B AIMUHUCTPATUBHOM nopanke 3aKOHHOCTH,
HAPYLWEHHOM HEeNpPaBOMEPHBIM aKTOM HMWXeCTOAler'o opraHa, IO MHULMATUBE
CaMOI'0 BHUIECTOAINETO HaJIOTOBOT'O OpraHa, OCYWEeCTBJAnIEero TeKyIun

KOHTPOJIbL  3a IesaTeJIbHOCTBI HIDXE CTOSIMX OPT'aHOB (OnpeneseHue
KoncruryumonHoro Cyna Poccumckom denmepaumm or 22 anpena 2010 roma
N 595-0-0); pasMep HaJIOTOBEIX 0O0S43aTeJIbCTB HAJIOTOIJIaTesiblIMKa TaKxXe
MOXeT OBITh I[IE€EPEeECMOTPEH B paMKax BBEE3IHOM HAJIOTOBOM I[IPOBEPKU C
BHIHECEHMEM HOBOTO pemeHusa (cratem 89 m 101). OmHAKO MCHIOJb30BAaHUE
COOTBETCTBYKUMX I[PAaBOBBEIX BO3MOXHOCTEM IJid LeJlen B3BICKAHNA C
HAJIOTOJIaTEeJIbIIMKa IOEHEXHEIX CPenCTB, IIOJIyU4eHHEIX MM B pe3yJbTaTre

HellpaBOMEPHO IIpenOoCTAaBJICHHOI'O MMYINIECTBEHHOI'O HAJIOT'OBOI'O BHUYETa, Kak


https://spravka-region.ru/arhiv-documentov
https://spravka-region.ru/arhiv-documentov
https://spravka-region.ru/arhiv-documentov
https://spravka-region.ru/arhiv-documentov
https://spravka-region.ru/arhiv-documentov
https://spravka-region.ru/arhiv-documentov
https://spravka-region.ru/arhiv-documentov

CBUIETEJIbCTBYIOT rMewmmecHd B pPacriopaxeHnum KoOHCTUTYLIMOHHOTO Cy;:[a

Poccumckom demepaumm MaTepuaJibl IPaBOIPUMMEHUTEJIBHOM, B TOM UMCJIe
cynebHOM, NpaKTukKM, OOBEeKTMBHO 3aTPYIOHEHO U MOXeET oKal3aTbeCH
HenbOEKTUBHEM.

Peanu3alumuda HaJIOTONJIaTEJIbIIMKOM IIpaBa Ha I[IOJIydeHMEe HaJlIoTOBOIO
BHUETA OOy CJIOBJIEHA IPOBEOEHUEM HaJIOT OBEIM OpPTraHOM OLLEHKU

NpencTaBJIEHHEIX MM OOKYMEHTOB B XOIle KaMepaJibHOM HAJIOTOBOM IPOBEPKU
(crarem 78, 80 m 88 HamoroBoro kKoIekca Poccuvickon denepaluu), T.e.
IOJIyUYeHMe  HaJIOTOIJIaTeJIbIIMKOM BHIOILE B BUIE HAJIOT'OBOI'O BEIUETA
OCHOBHIBAETCS Ha NPUHATUM OOOULUMAJIBHOTO aKTa, KOTOPEIM M [IPM3HAETCH
CyOBeEKTMBHOE MPABO KOHKPETHOTO JiMIla Ha BO3BpPAT M3 OnIXeTa MM 3adeT
MBJIMIIHE YIIJIQUEHHBIX CYMM HaJioT'a Ha JOXOHH OM3nUecKMx Jull. [IpM TaKux
obCcTOSATEeJIbCTBAX BHISBJIEHHOE RaHMXEeHMEe HaJIOTOBOM 0Oa3bl 0 YyKazaHHOMY
HaJioTy BCJIEICTRBRUE HeNIpaBOMEPHO (ommMBOUHO) NpenoCTaBJIEHHOTO
HAJIOTOBOT'O BHUETa He MOXeT OHTb KBaJIMOUIMPOBAHO Kak HajloroBasa
HeIooMMKa B OyKBaJIbHOM CMEBICJIE, IO KOTOpOM B HajloTOBOM KOIEKCEe
Poccumckon demepalilyy [TOHMMAaeTCd CyMMa HaJjiora, He yIlJIauyeHHasa B

YCTaHOBJIEHHEM 3aKOHOIATEeJIbCTBOM O Hajiorax M cbopax CpoK (OyHKT 2
craTrem 11), TI[OCKOJIBKY KOHKPETHBIM pasMep OO0OA3aHHOCTM IO yIjaTe
Hajiora, C Y4YeTOM 3adBJIEHHOT'O HaJjlIoTOBOT'O BHYETAa, onpenesyifaeTcsHd

HAJIOTOBEIM OPI'aHOM UM MMEHHO B S2TOM pasMepe HaJjioroBasa OOS3aHHOCTD
IOIOJIEXUT MCIIOJIHEHMIO HAaJIOTOIJIATEJIbIIMKOM B YCTAHOBJIEHHBIM CPOK.
[IoOHMMaHVEe MMYIHECTBEHHEIX [NOTEPh ONIXeTa BCJEeICTBME HEIPaBOMEPHO
(omMOOUYHO) NPEemOCTABRJIEHHOTO HAJIOTOBOT'O BHUETA KAaK HEeIOOMMKM O3HAaudalJio
OBl MIpM3HaHUE HaJIMuusg BO BCSIKOM criyuae MIPUUMHEHHOT O
HaJIOTOIJIaTeJIbIIMKOM yllepba kKa3He OT HEeCBOEBPEMEHHOM UM  HEIOJIHOM
yIJIaTeEl HaJioT'a M TEeM CaMblM BJIEKJIO OB HeOOXOOMMOCTHL IPUMMEHEHMUS B
OTHOIIEHMM HaJIOTOIlJIaTeJIbIIKa Mep TOCYyIapCTBEHHOTO IPUMHYXIOEHU ST
IPaBOBOCCTAHOBUTEJIBHOTO XapakTepa B BMUIEe BS3EICKAaHUSA IeHu  (OyHKT 2
crarbM 57 M cTraTrbsa 75 HajgoroBOIO KoIekKca Poccumckoy denepaluu) .
Mexny Tem OpemMsa HeCeHMS OOMNOJIHUTEJIbHEIX U3IOEPXeK, O0O0yCJIOBJIEHHEBIX
VNCKJIDUUTEJILHO YIOYIEeHUAMM WM ommdOKaMM,  IJOIIYIEHHBMN HaJIOT OBEIMU
opraHaMM IIpPU TNPUHATHUM PEIEeHMUM B OTHOUWEHUMM NPaBUIIBHOCTM MCUMCIIEHUS U
yIJlaTel, 3adeTa M BO3BpaTa HAJOI'OB M cOOpPOB, B CUJIYy cCcTarem 2, 17

(uacrs 3), 18, 19 (vacrs 1), 55 (uacte 3) wm 57 KoHCTHUTYLMUM
Poccumickon denmepaumum He MOXeT OHITb BO3JIOXEHO Ha
HAJIOTOIJIATEJIBIIMKOB — OUMBUUECKMUX JIMIL, YUUTHIBaS, I[IOMMMO IIpPOYero, UYToO

OHM, IO OfWeMy INpaBUlly, HE ydacCTBYIT B IpOolLecCe MCUMCIIEHUS U YILJIaTH
HAJIOTOB HANpaAMyK M, CJeloBaTeJIbHO, II0 KpalHeM Mepe He MOTyT OBTb
CBSA3aHE TpeOOBaHMAMM NPABOBOM OCBEIOMJIEHHOCTM M KOMIIETEHTHOCTM B
HaJIOTOBOM cbepe B TOM Xe CTeleHM, UYTO U HaJOT'OIJaTeJbIMKM -—
opraHmusaumy, a TaKxe (B yacrTu, Kacamwoumemncsa BeIEeHUA
NIpennIpMHMMaTesIbCKOM HOedaTeJIbHOCTHY) OQuamuecKkue Jula, MMeonlre CcTaTyc
VHIOIVBUOYAJIBHOTO IIPedlpUHMMAaTETIH.

dakT NpemocTaBJIEHMS HAJIOTOBOI'O BHUYeTa ©0Oe3 3aKOHHEIX Ha TO
OCHOBAHMM IOOJIXKEH OBITb INOCTOBEPHO BHIABJIEH B HaIJjexallel ©OpUIOINYEeCKOM
npouenype, TpebOyolleM M3YyUeHUS TexX Xe INOKYMEHTORB, MCCJIeOHOBaHUS Tex
xe OdpaxkTUUeckMx OOCTOATEJIbCTEB, KOTOPBE OBJIM IIOJIOXEHEL B  OCHOBY
IPUHATMA TE€PBOHAUAJBHOTO pPelleHUA HAaJIOT'OBOT'O opraHa, a npmu
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HeoOXOOMMOCTHU — [IOJIYyYeHINA 17 aHaJIn3a JOIIOJIHMTEJIb HEIX CBeIeHUuN.
CillemoBaTeJIbHO, M3BATHE B ooaxeT COOTBETCTBYKRIIMNX CyMM HaJioIT'a, B

OTHOIIEHUM KOTOPHX paHee IPUHATO peumeHue ob Ux BO3BpAaTe
HaJIOTOMJIATENbIIMKY MM 00 YMEHBUIEHUMM Ha UX Pas3Mep TeKylMxX HaJIOTOBBIX
njarexen, O3HauvaeT HeOoOXOOMMOCTL I[IPEeONOJIeHUS (oTMeHH!) peleHmusa

HaJIOTOBOT'O OpTraHa, MNPpedOoCTaBMBIIEIO TAaKOM BHUET.

OmHaAKO KaMepalibHad HajJloTokasa [IpoBepka Kak oOdopMa Tekylwero
OOKYMEHTAJIBHOT'O KOHTPOJIA, HAPAaBJIEHHOT'O Ha CBOEBPEMEHHOE BHIABJIEHUE
ouMOOK B HaJIOTOBOM OTUETHOCTM M OIlepaTMBHOE pearMpoBaHME HaJIOT'OBBIX
OPTaHOB Ha OOHAPyXEeHHEE HAPYIEeHMd, He OpennojlaraeT, KakK oTMeudaldl
Kouncrmuryumonuewt Cyn Poccumickom demepauunu, BO3MOXHOCTE TIOBTOPHOM
IPOBEPKM yXe TI[OoOBepraBUMXCH KaMepaJibHOMY KOHTPOJI HaJIOTOBEIX
nexkJjapauum (Onpenesienue o1 23 anpenda 2015 roma N 736-0). dro
KaCaeTCsa BBE3IHOM HAJIOTOBOM MNIPOBEPKM, TO, XOTAd €€ I[PUMEHEHMe IJid
OLIEHKM BaKOHHOCTM PaHee IMNPMHATHEIX [I0 MTOT'aM KaMepaJjlbHOM IIPOBEPKU
pelmeHmMy, B YAaCTHOCTM O [NPedOoCTaBJIEHUM MMYyUWECTBEHHOT'O HAJIOT'OBOI'O
BEIUETA, QOPMAJIBHO IOONYCTMMO M NPMMEHAETCS Ha [IPakTUkKe, HEeJIb34 He
YUUTEIBATE, UYTO IO CBOeMy TIpeJHasHadeHMi D2Ta (dopMa HaJOoTOBOTO
KOHTPOJIS CBf3aHa C HeOOXOIOMMOCTBI IIPOBEPKM NPaBMUIIBHOCTM MCUMCIIEHUA
I CBOEBPEMEHHOCTM yIJaTe (yIOepXaHud U [IepeuuclieHMsa) OHOHOTO WU
HECKOJIBKMX HAaJIOTOB IO MEeCTY HAXOXIEHMS HAJIOTONJaTeJIblMKa Ha OCHOBE
M3YUEeHUS Kak OOKYMEHTAaJIbHEIX MCTOUHMKOB nHbopMauuny, Tak u
baKTMUECKOTO COCTOSAHMSA OOBEKTOB HAJIOTOOOJIOXEHUS (ITocTaHoOBJIEHHUE
KoncruryumoHnHoro Cyna Poccumckom Odepmepaumm oT 16 miong 2004 rmonma
N 14-T1) .

BmecTe ¢ TeM HaJIOTOBEM KOINEKC POCCUMCKOU denepauum He
onpenesyigseT KOHKPETHHM INOPSANOK, CPOKM M MNPaBOBEE I[IOCJIEINCTBMUS OTMEHH
UYL MBMEHEHMS BHIIECTOSHMM HAJIOTOBBIM OPTaHOM PeEUleHMI HWXEeCTOdlWeIT o
HAJIOTOBOT'O OpTaHa B YacTM HeODOCHOBAHHOTO NPEeNOCTaBJIEHMSA HAJIOTOBOIO
BHUeTa. CljenyeT TakxXe ydMThHBAThH, YTO Oaxe GopmajibHasa kKBaldudukalmsd
HENIPaBOMEPHO (OomMOOUHO) BOBMENEHHOV HAJIOTONJATEJIbIIMKY CYMME HaJjora
B KaueCcTBEe HEeJOMMKM C TIPUMMEHEHMEM YCTAaHOBJIEHHEIX HaJIOTOBEIM KOIEKCOM
Poccumckon denepauuu OoCyIneBbHOTO yperyamMpoBaHusd cropa u
NPUMHYIMTEJIbHOTO B3BICKaHMS HemouMkm (crarem 31, 48, 69, 70 m 101) =He
BO BCeX CJiydadx MO3BOoJiIgeT oOecneumMThb BOCCTAHOBJIEHME UMYyUEeCTBEHHBIX
(dMCKaJIbHEIX) MHTEPEeCOB TocCylapcTBa.

B dyacTHOCTM, HeOoOXOOMMOCTBL COOJIIOOEeHUS B TaKUx cryyasax
HAJIOTOBEIM OPI'aHOM MNPEeIyCMOTPEHHOT'O cTaTbel 48 HaJoroBOTO KOIeKca
Poccumckor denepaliyy WECTMMECSYHOI'O CpoOKa nOjad obpalleHud B Cyn,
MCUMCIISEMOTO CO HOHS MCTEUeHMS CpPpOKa MCIOJIHEHMS TpeboBaHMA OO0 yIlJjaTe
Hajora, - IIPMUTOM UTO PEUEeHMe BONPOCOB O OPeIdOoCTaBJIEHUMM HAJIOT'OBBIX
BEIUETOB HOCUT MACCOBHM XapaKTep, a OTCYTCTBME B KaXIOM KOHKPETHOM
Ccllydyae 3BaKOHHBIX OCHOBAHWUM IOJIS IIOJIYUYEeHMS HaJIOTOBOT'O BBUETA MOXET
OBITE HEOUEeBMIHBIM UM HEe BHTEKATH M3 IPEeOCTAaBJIEHHEIX HAJOT'OIJIATEeJIbUUMKOM
MaTeEPUAJIOB (K IPUMMEpPY, OTCYTCTBME B IOOTOBOPEe KyNJIM-TIPOOAXM XUIIbS
yKasaHMda Ha TO, 3a CUeT KaKMX IOeHEeXHBIX CPeICcTB Xulibe npuobpeTaeTcsd,
OTCYTCTBME CBEeIEHUM O IIPMHAIJIEXHOCTM HAJIOTOIJlaTeJlbliMKa K KaTeI'Opuu
TpaxiaH, I[IOJIb3YKIMXCHI MepaMy IT'OCYyIapCTBEHHOM COLMAaJIbHOM NOIOOEPXKM B
BUIOE TPEeOOCTaBJIEHMA LeJIeBOTO XUJIMIHOTO 3alMa, MM T.II.) — MOXeT
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NPUBOIMUTL K TOMY, UTO HAJIOTOBEM OpPTraH, OOHAPYXUBIIMM HAJIOTOBYIO
3aI0JIKEHHOCTL, HO He 3a@MKCHUPOBAaBIIMM €€ B YCTAHOBJIEHHOM I[OpPgIKe
(mpopeneHMe HAJIOTOBOM [POBEPKM, COCTaBJIeHMEe aKTa, peuweHuda) Jubo
IPONYyCTUBIIMM YKABAHHHM CPOK B CJiydae BHCTaBJeHuS TpeboBaHua 0O
yIjlate Hajiora, OGaKTMUEeCKM JIMIIaeTCd BO3MOXHOCTM OOecHeuMThb BO3BpPAT
Hajiora B OnIxeT. I[IpMMeHeHMe Xe Mep HaJIOTOBOM OTBETCTBEHHOCTHU 3a
COBEPIIEHME HAJIOTOBOTO MNpaBOHapyleHMd (paznesn VI HajloroBOTO KOIJEKCa
Poccumickon denepauuu) , npegnrnojlarapiee  HeOOXOOMMOCTH ITOKA3BEBAHUA
HEeNPaBOMEPHOCTM HOEMCTBUMM HAJIOTOIJIaTeJsIbliMKa, NIPUBENUMX K HEe3aKOHHOMY

[IOJIYYEHMI0 MM MMYIECTBEHHOI'O HaJIoOBOI'O BHUETa, B OOJIBLIMHCTBE
cJydaeB BooOOIEe HEeBO3MOXHO.
TaxkumMm obpasom, obpalleHre OJidg ueJsen B3BEICKAHUA C

HAJIOTOIJIaTEeJIbIIMKOB HOEHEXHBIX CPeINCTB, I[OJYUYEeHHEX UMM BCJIEOCTBUE
HEeNIpaBOMEPHO (OWMOOUHO) NPEeOOCTaBJIEHHOI'O MMYIECTBEHHOI'O HaJIOTOBOI'O
BBHIUETa, K OOmWMM (CTaHIAPTHEM) HAJOT'OBEIM IIpolelypaM, 3aKpeIllJIeHHBM, B
yacTHOCTM, B cTaThbax 48, 69, 70 m 101 HajnoroBoro Komekca PoCCHUUCKOMU
denepauuyr, XOTSA OHO M He MCKJIIOUEeHO, He MOXeT pacCMaTpMBaATbCHA Kak
obecrneuupawmiEee HEOOXOIMMBIE M JOCTATOUHHE BO3MOXHOCTM I[IPABOMEPHOTO
BO3BpaTa B OIIXEeT COOTBETCTBYKUIEM HaJIOTOBOM 3aIOOJDKEHHOCTU.

3TO HaxOIMT CBOe I[OAOTBEPXIEHME B I[IPAKTUKE TOJIKOBAHUA 171
IPVMMEHEHMA HASBAHHEIX SBaKOHOIOJIOXEHUM CyIOeOHeIMM OopTraHaMuM (B TOM
yycjie B CyIneOHBIX pelleHMSX, BBHHECEHHBIX B OTHOUEHMM 3asaBUTEJIEM 110
HacToduweMy IOejly), KOTOpeEe MCXOOAT M3 TOI'O, YTO B CJlydae BHABJIEHUA
HEeIpaBOMEPHO (ommboUHO) NpenoCTaBJIEHHOTO HaJIOTOBOTO BEHIUETA
HAJIOTOBHIM OPI'aH He MOXeT OBITh MVMIEPATUMBHO CBS3aH HeOOXOOMMOCTBIO
cobJoOeHrs OOCynebHOTO IMNopsalKa YperyJMPpOBaHMSA HAJOT'OBOI'O CIopa
B3EICKAHMSA COOTBETCTBYWIMX IEHEXHBIX CpeICTB B [IOpPAOKEe HAJIOTOBOMU
HenoMMKM. TeM caMbIM OHM OONYyCKAalT — IO CYTM, BBHHYXIEHHO, B LeJax
IPeOonoOJIeHUS OTMeUeHHHX IedeKTOB, HEeTOUHOCTEM, IPUCYUMX IeMCTBYOILEMY
3aKOHOIATEJIbCTRBY O Hajiorax M cbopax, — MCIOJb30BaHME HaJIOT'OBEIMU
opraHamMmu nJjsa obecrnedeHMs B3BICKAHMA COOTBETCTBYIUMX IEHEXHBIX CPeIdCTB
IpenyCMOTPEHHOTO I'paxnaHckmyMm KOIIEKCOM Poccumckom denepanu
MHCTUTYyTa HeOCHOBaTeJIbHOTO oborameHus (rmaea 60) @#rusa Bo3BpaTa
HaJIOTOBOM 3alOJDKEHHOCTHM, OOpa30BaBIEVCS B pesyJjbTaTe I[IOJydeHUd
HAJIOTOIJIaTEJIbIIMKOM MMYIIECTBEHHOTO HAJIOTTOBOT'O BBUETA IIPU OTCYTCTBUMU

YCTAHOBJIEHHBIX 3aKOHOM OCHOBAaHMM IJid €To npenocTaBJIeHUS, YyTo
[I0O3BOJIAET B CyHOeOHOM IOpAOKe OINpenNejiuTb 3aKOHHOCTbB OeICTBUM
HaJIOTOBOTO opraHa 1o NpenoCTaBJIEHUIO HaJIOTOBOT'O BEIUETA,

OEVICTBUTEJIbHBIM pa3Mep HAJIOTOBOM OOA3aHHOCTM HaJjloTolJlaTeJiblMKa U
ODOCHOBAHHOCTBL HAJIOTOBEIX IIPETEH3UM K HaJIOT'OIJIaTeJIbIUKY .

4.2. KoHcmuryumoHHem Cyn Poccumckom demepauum, obpamasdcb K
BOIIPOCY O IHOONYCTMMOCTM IIPMMEHEHMHI HOPM I'paxnaHCKOTO KOIleKCa
PoCCUMCKOU denepauuu, PETYNIUPYIIOUNX BO3BpPAT HEOCHOBATEJIBHOTO
oborameHusd, OJjsg LeJiel B3BICKAaHUSA M3JIMIIHE BO3BPAUIEHHOM TI'PaXIOaHUHY
CYMMBEI HaJjioT'a Ha IHOOXOHEl (QU3UUEeCKMX JMI B CBA3M C HEIPaBOMEPHO
IpenoOCTAaBJIEHHEIM MMYyWECTBEHHBM HAJIOT'OBEIM BBHUYETOM, OTMETWUII, uTo
BBISABJIEHME M B3BICKAaHME HEeIOMMKM 10 HajloraM M cOopaM OCYUWeCTBJISAKTCS B
paMKax peIrJlaMeHTMPOBAHHEIX HAaJIOTOBEIM KOIEKCOM Poccumickom denmepalumt
npouenyp HAaJIOTOBOT'O KOHTPOJIA " B3BICKAHUA COOTBETCTBYIEN
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3aI0JIXKEHHOCTM; UTO kKacaeTcsa crarbu 1102 TI'K Poccuvickon denepauuu,
oba3bIBalIEV JIMIIO, HEOCHOBATEJIBHO IIOJIyUMBIIEE MM cOeperiee MMYyLECTBO
3a cUyeT IOpyIroTro JiMila, BO3BPATUTL INOCJIEeOHEMY Takoe MMyUeCTBO, TO OHa

npmMsBaHa obecneumnThb 3alUTy VIMYlIe CTBEHHBIX npas YU4aCTHMKOB
TpaxmaHcKoTo obopoTa. KoHcTatmpoBaB B OnpenejeHum oT 25 okTabpsda
2016 rToma Ne 2295-0 OTCYTCTBHUE HapyleHuM OCHapuBaeMEIMU

3aKOHOIOJIOXKEHUAMM KOHCTUTYLMOHHEIX IIpaB 3aagBUTEJ A B yKasaHHOM B
xajiobe acnekre, KoncruryumoHHeM Cyn Poccurckom denmepaumm BMeCTe C
TeM OoOpaTWJl BHMMAaHME Ha TO, YTO BHOOP HOPM, IOAJIeXAallMX IIPMMEHEHMI B
KOHKPETHOM JeJjie, PaBHO KakK M OlleHKa MNPaBMJIbLHOCTM [PMMEHEHMS HOPM
HAJIOTOBOTO U TPaXIaHCKOTO 3aKOHOJATEJILCTRBA He OTHOCATCH K
xkoMInneTeHUuM KoHCTuUTyUMOHHOTO Cyna Poccumckom denmepaumm, a HGBJAIOTCH
NpeporaTMBOM IPYIUX CYHOOB.

He ouneHMBasg MmO CYHNECTBY HOPMH TI'PaXIaHCKOTO 3akKOHOOATeJIbCTBa,
KacamuMecsa HeOCHOBATeJIbHOT'O oborameHusa, B CBA3M C peajusaluent
buckaslpHBEIX 3amad TrocylapcTBa, KOHCTUTYLMOHHEBM Cyno Poccumckon
denmepaluum TeM He MeHee HEeOOHOKPAaTHO yKa3bBaJl Ha TO, UTO I[OJIydeHUE
HAJIOTOIJIaTEeJIbIIMKOM HAaJIOTOBOT'O BHUETaA INIPU OTCYTCTBUM IOJIS DBTOTO
3aKOHHBEIX OCHOBAHMM O3HaudaJjo Ov, I[I0 CYIeCcTBY, HEeOCHOBATEJIbHOE
oborameHre 3a cueT OIXETHBIX CPencTB, NIPMBOOMUIIO OB K HAPYLWEHMD
NyOJIMYHEIX MHTEpecoB B chepe HaJOT'OODJIOXEHMA u K HapPYILIEHNIO
KOHCTUTYLMOHHBIX npas u ceobon OPYTUX HaJIOT'OIJIaTeJIbIIMKOB
(locTanoByeHme oOT 19 gupapsg 2017 Toma N 1-TI; onpeneyieHud oT
2 okrabpsa 2003 roma N 317-0, ot 5 derpana 2004 roma N 43-O0 wm oOT
8 ampesnas 2004 roma N 168-0). Toro xe nomxona NpUuIepXxXnBaeTcs
EBponenvickumt Cyn 1O I[paBaM UeJioOBekKa, KOTOPHIM [oJjaraeT, dYTo B
KauecTBe OOmWeIro NPMHLMIA OPpIaHBl BJIACTM He IOOJDKHBI OBITH JIMIIEHB IIpaBa
UCTHIPaBJIeHd OomMOOK, JaXe BHIBBAHHEIX MX COOCTBEHHOM HeOPEeXHOCTBI; B
IPOTUBHOM cryuyae Hapylajcs OBI IPUHLIATI HeIoNnyCTUMOCTHU
HEeOCHOBATEJNIbHOTO oborameHusa (nocraHoBJeHMe oT 15 ceHTabpa 2009 roma
no nmeny "Mockane (Moskal) npotur Iompmm") .

Conmepxameecsa B 1JyiaBe 60 I'K Poccumickon denepalum OIpPaBOBOE
peryaMpoBaHMe o0043aTeJIbCTB BCJIEOCTBME HEOCHOBATEJIbHOTO oboraleHusd,
npenycMaTpupawpuee B paMkax ero crtarbu 1102 BO3JIOXeHME Ha JMLO,
KOoTOopoe 6©e3 YCTAHOBJIEHHHIX 3aKOHOM, MHBMM [IPABOBHIMM aKTaMM WU
CIOEeJIKOM OCHOBAHMUM NpUOOpeso UM cbOeperio MMyHNecTBO (mpuobpeTaTeris)
3a CcuUueT JOpyroro Jmuila (IoTeprneBumero), 00A3aHHOCTHU BO3BPATUTH
[IOCJIeOHEMY HEOCHOBATEJIbHO NPMOOPEeTEeHHOEe MM CcOepexeHHOe UMYyIEeCTBO
(HeocHOBaATEJLHOE oborameHume) , 3a UCKJIIOUeHUEeM cJayuyaes,
npenyCcMOTpeHHEX cTaTbel 1109 nmaHHOTO Komekca (nyuxr 1), a Takxe
IpMMEeHEeHMEe COOTBETCTBYIIIMX NpaBWJlI He3aBMCMMO OT TOI'O, ABWJIOCH JMU
HEeOCHOBATEJIbHOE oboTraleHue pel3yJIbTaToOM IOBeJeHUs npmuobpeTaTessa
MMYyleCTBa, CaMOT'O INOTEPIEBUETO, TPEeTbUX JIUL MM IPOM3OUIIO INOMUMO UX
BOJIM (IyHKT Z2), O CyWEeCTBYy, NpencTaBJigeT COOOM KOHKPETUIUMPOBAHHOE
HOPMaTMBHOE BHIPAXeHME JieXallMxXx B OCHOBE POCCUMCKOI'O KOHCTUTYLMOHHOTO
npaBolopsalKa OOMENPaBOBEX MPMHLUIIOB pPaBEeHCTBA UM CIPABEIJIMBOCTU B UX
B3aVMMOCBA3M C [NOJIYUMBUIMM 3akpernjeHme B KoHcTuTyuum Poccumckom
denepauum TpebOBAHMEM O HEOONYCTMMOCTM OCYIIECTBJIEHMS IpaB M CcBobon
yeJjioBeKa M T'paxlIaHMHA C HapPyIleHMeM NpaB M CBOOON OPYIMX JIUL, (CTaThbd
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17, uvactp 3).

BmMecTe Cc TeM @OaHHOe rnpaBoBOE perynupoBaHue, KakK OHO
OCYIHEeCTBJIEHO (enepalibHEIM 3aKOHOIOATeJIEM, HE MCKJIUaeT MCIIOJIb30BaHMe
MHCTUTYTa HEOCHOBATEJILHOTO oborameHmsa 3a npenejamm
TPaxIaHCKO-IIPAaBOBOM Cdepsl M, COOTBETCTBEHHO, ofOecrneueHuMe C €T0
IoMollbio OajaHca NOYOJIMUHBIX U UaCTHRIX MHTEPECOB, oTBeUYanero
KOHCTUTYLIMOHHEIM TpeboBaHMAM. I[IPUMMEHMTEJIBHO K HAJIOTOBOM BHI'OIE,
KoTOopasa IoJiydeHa HaJIOTOIJIaTeJbIIMKOM B BUIE HeOoBOCHOBAHHOTO
BOBMEIEeHMS CYyMM Hajiora M3 OIXEeTHOM CHMCTEMb, a IIOTOMYy He MOXeT
IPM3HABATBHCSA YACThI MIPMHAIJIeXalmero eMy Ha SBaKOHHHEX OCHOBAHUAX
UMYyLIECTBa, S3TO O3HauaeT, UYTO OTKas OT BS3HCKAHMA TakKMxX CYMM B

BIXe THYIO cucremy, MOTVBUPOBAaHHEIN UCKJIIOUUTEJILHO OTCYTCTBUEM
YCTAHOBJIEHHOM 3aKOHOM TIpPOLEenyps, OPpUBOOMII OB K I[IOCJIeOCTBUAM,
HECOBMECTHUMEIM C TpeboraHuaMu KoHcTuTyumm Poccurickom denmepauunu, ee
cTareM 35 BO B3amMMOCBABM CcO cTarbamMu 17 (vuactm 1 m 3) m 55 (uacThb

3), n obuyMM OpPMHLMIIAMM IIpaBa, B CUJIY KOTOPEX KOHCTUTYLMOHHEE
TapaHTUM IpaBa COOCTBEHHOCTM NPEIOCTaBJISKTCA B  OTHOWEHMM TOTO
MMylleCTBa, KOTOpOe MNPMHAIJIEXUT CyObeKTaM IIpaB CODOCTBEHHOCTU U

npuobpeTeHo MMM Ha 3aKOHHBIX OCHOBAaHMAX, a Takxe gBJIAJICA OLI
HEeIONyCTUMEIM OTCTYIIJIEHMEM oT 0Oy CJIOBJIEHHOT'O B3aMMOCB I 3aHHBEMU
noJjioxeHmaMu crarem 19 (vactm 1 m 2) wm 57 KoHcTUTyUMM POCCHMMCKOM

depmepauun TpebOOBaHUSA PABEHCTBA HAJIOTOOOJIOXEHMS, IIOpOoXIas HMUEeM He
ODOCHOBAHHBIE NpeMMylleCTBa IJIS OINHMX HAJIOTOIJIaTeJIbIIMKOB, KOTOPEM
VMYLWECTBEHHE HAJIOT'OBEIM BBHUET OBJI [IPenoCcTaBJiIeH HeOOOCHOBAHHO, B
COOTHOIWEHMM CO BCEMM MHBIMM HaJIOT'OIJIATEJIbIIMKAMM, IPUTOM YTO HMKTO U3

HMX TIIPaBOM Ha I[IOJIydeHMe MMYIEeCTBEHHOT'O HaJIOTOBOIT'O BHUETA He
HaIeJleH.

CooTBEeTCTBEHHO, caMo TI0 cebe obpameHMe K TaKoOMy CIOCoBy
MCIIPaBJIEHUA OOIIylle HHEIX HaJIOT OBBEIMU opraHaMu omrbok npu
NpenoCTaBJIEHUM MMYLECTBEHHOT'O HAaJIOTOBOI'O BHUYETA I[10 HAJIOTy Ha OOXOMNE
busnyeckmMx JIMl HE MOXET paccMaTPUMBATLCSA KakK HECOBMECTMMOE c
TpeboBaHUaAMM KoHCcTUTyumm Poccumckonm demepaumy, €CJIM OHO OKa3EBaeTCH
eIVHCTBEHHO BO3MOXHOM, BEIHYXIEHHOM Mepou oJs obecrnieueHusa
HEYKOCHUTEJIBHOT'O COOJIOOeHMS KOHCTUTYLMOHHOM O0OS3aHHOCTM IIJIATUTH
3aKOHHO YCTAHOBJIEHHBIE HaJioTu U cOopel. OOHAKO €e I[pPUMMEeHEeHME BO
BCAKOM CJlydyae He MOXeT OBITb NIPOM3BOJIBHBIM, OHO IOJDKHO COOTHOCUTBCSH C
OCOBOEHHOCTAMMU HAJIOT'OBBIX OTHOIEeHUM, obecrneunBaThb faJjiaHc

KOHCTUTYLMOHHO 3alMIaeMbIX LEeHHOCTEV, OTyOJMUHBIX M YAaCTHEIX MHTEPECOB
Ha OCHOBE BHTEKAWIMX M3 TMPUHIUIOBR CHPaBEeIJIMBOCTU U KPUIOMUECKOTO
paBeHCTBa KpUTEPHUEB PasyMHOCTHU " COpasMepPHOCTH
(MPONOPUMOHAJIBHOCTM) , UTO HpennoJjaraeT IPM NPMMEHEeHMM B HAJIOTOBOMU
cbepe MHCTUTYTa HEOCHOBATEJIBHOI'O O0OoTalleHMd Hapdany C obecliedueHreM
NyOJMUHEIX MHTEPEeCOB, BHpaXallMXCad B COOJOOEHUN TpeOOBaHUN o)
IpenoCTaBJIEHMM HAaJIOTOBOTI'O BEIUETA VCKJIIOUUTEJIBEHO npu HaJM4um
NIPenyCMOTPEHHEIX SaKOHOM OCHOBAaHUM u e BO3BpAaTe B OromxeT
IPUUNTARIMXCI TOCYIapCTBY CYMM HaJioTra, YUYeT MHTEPEeCOB KOHKPETHOTO
HaJioToIJjlaTesibliMKa, KOTOPOMY MMyUECTBEHHBIM HaJIOTOBHEIM BHUET 1o
PEeleHM YIIOJHOMOUYEHHOTO TOCyIoapCTBOM OpraHa OBLII penocTaBJieH
OomMOOUYHO, C TeM UTOOB OH He TNOoJABEepTraljicad Upes3MepHOMYy ODpeMeHeHU, B



TOM UMCJIEe BHIXOOAWEMY I[1O0 CBOEMYy XapakTepy, o0ObeMy, COHNEpXaHMIO 3a
PaMKM, OIpeneJIeHHEEe 1Jid I[IOIOOHBIX CJlydaeB B 3aKOHOHATEJIbCTBE O
Hajiorax wu cbopax, IHOpu TOM, OIOHAKO, YCJOBMM, UYTO CO CTOPOHH
HAJIOT'OIlJIaTeJIbllMKa OTCYTCTBYT KakMe-JMOO NpelHaMepPEeHHbBle HapylleHNHd.

4.3. BO3MOXHOCTBL IIPUMEeHEeHMS HeOJaTONPMUSATHEX I[IOCJIedCTBUM B
OTHOWEHVM JiMla B €eI'0 B3aMMOOTHOIEHMAX C IT'OCYyOapCTBOM IOJDKHA
OOyCJIOBJIMBATBLCHA HAJIMUYMEM KOHKPETHEIX CPOKOB, B TeUeHMEe KOTOPBIX TaKue
[IOCJIEOCTBMA MOT'YT HACTYNUTL; LeJbl0 YCTAaHOBJIEHMS COOTBETCTBYIIOUMX
CPOKOB HOABHOCTU HABJISeTCH Kak obecrnedeHue 30PeKTUBHOCTM pealmsalun
NyOJIMYHEIX OGyHKUMUNM, CTaOMIBHOCTHU npaponopAanka n PaLMOHAJIbHOM
opraHmM3aluM HOedaTeJIbHOCTM I[IPaBOIPMMEHUTENS, TakK " COXPaHeHM e
HeOOXOOMMOM YCTOMUMBOCTM I[IPaBOBEX OTHOUEHUMN n TapaHTUPOBaHUE
KOHCTUTYLMOHHEIX [IpaB JiM1lla, B OTHOWEHUM KOTOPOI'O MOI'yT HACTYNIUTHb
COOTBETCTBYNIME IIPaBOBEE I[IOCJIENCTBUSA, I[IOCKOJIbBKY HUKTO HEe MOXeT OBITh
[IOCTAaBJIEH IO yI'PO3y BO3MOXHOI'O ODpEeMeHeHMS Ha HeONpeleJIEHHBY WU
CJIMIIKOM IOJIMTEJIbHBIM CPOK.

KounkpeTnsupyd NOIPUMEHUTEJIBHO K HAaJIOT'OBEIM [IPaBOOTHOWEHMAM
[IPMBEIOEHHEE IIPaBOBEE I[IO3MLMM, BHPAXEHHBIE B I[IOCTAHOBJIEHUMAX oT
27 anpenag 2001 roma N -1 u oT 24 yoHsa 2009 rmomna N 11-11,
KoncruryumonHem Cyn Poccumckom demepauumt OTMETUII, YUTO YCTaHOBJIEHUE
BPEMEHHEIX [IPelesiOB OCYIECTBJIEHMA Mep I'OCYHAapCTBEHHOI'O IPUHYXIEHUSA B

HaJIOTOBOM cbhepe HampaBJIEHO Ha 3aUWUTY TAKMUX KOHCTUTYLMOHHEIX
LIeHHOCTeM, KakK CTabUJILHOCTD Vi ONpPEeneJIeHHOCTh Iy OJIMUHBIX
IPaBOOTHOUWEHMM, oO0OecrnedueHre HaOJlexallMxX YCJIOBUM XO3AVCTBOBAHUA,

nonmepxaHme 0OajlaHCa NOyOJIMUHEIX MHTEPECOB TOCYyHapCTBa UM  YaCTHBIX
MHTEPECOB CYDBEKTOB TPaXIaHCKO-TIPAaBOBEIX OTHOmEeHUM ([IoCTaHOBJIEHUE OT
14 wonng 2005 Toma N 9-1I, OnpenejieHME OT 8 beBpansa 2007 roma
N 381-0-1II) .

Hanmuume COOTBETCTBYKIMX CPOKOB, KOTOPHIE He T OJIKHEL OBITH
Ype3MEepPHO NPONOJIKMTEJILHEIMM, OpMuobpeTaeT TeM 0OoJjiee NIpPMHLUMIMAJIbBHOE
3HaUeHMe B CJlyyasax, Korna [IpennojiaraeTcs ofOpalleHMe B3bICKAHUA Ha
cpencTBa, IOJIyUeHHHE U3 OIXETHOM CUCTEMEBl, IIPU OTCYTCTBUM IIPU3HAKOB
NPOTUBOINIPABHOCTU B NeNCTBUAX HaJIOT'OIJIaTEJIbIINKA — BCJIENCTBUE
IPUHATHMS HAJIOTOBEIM OPT'aHOM HENPaBOMEPHOTO, B TOM uMKCJle OmMOOYHOTO,
pelleHyss O MNPEeNOCTAaBJIEHUM MMYyULIECTBEHHOT'O HaJIOTOBOT'O BHYETA B CBA3U C
npruobpeTeHneM XWUJbsS, I[IOCKOJIbKY MNpe3yMIlMs, B CWIYy KOTOPOM JioOou
OOMUMANIBHO—BJIACTHEM aKT YIIOJHOMOUEHHOTO NyOJMUHO-IIPABOBOTO CyDBeKTa

oTrBedaeT Tpe6OBaHMHM 3aKOHHOCTI, He MOXeT He co3IaBaThb Y
HaJIOT'OIlJlaTeJibIIMKa paBYMHOﬁ YBEPEHHOCTU OTHOCUTEIJIBHO OCHOBAHUM
IIOJIYUYEHNMA n BOBMOXHOCTEMN 6eCHpeHHTCTBeHHOPO VMCIIOJIBE30OBaAHMA

COOTBETCTBYKIMX IOEHEXHHX CPelCTB (IPMTOM UTO UMX Pas3Mep B IaHHOM
cinyyae wmoxeT pmocturatb 260 000 pybyerr M TeM CaMbIM @ BEICTYIIATh
CYHMEeCTBEHHBEIM MCTOUHMKOM MaTepMaJIbHOM OCHOBBE XMB3HU U HOesATEeJIbHOCTU

KOHKpeTHOTO Jiuua) . CilemoBaTeJsIbHO, Iepuos, B TeueHMe KOTOpOI'o B
LUeJyiaX MCIOPAaBJIEHMS IOONYUEHHOM HAaJIOTOBBEIM OPITAHOM OULMOKM  IOEeHEXHBE
cpencTrBa, HeTpaBOMEPHO (oumboUHO) npenocTaBJIEHHBIE
HaJIOTOJIaTEeJNbIIMKY, MOTYT OBTHL C HeI'o B3BICKAHB, JOJIXeH OBThL, II0

BO3BMOXHOCTNM, OIITVMMaJIbBHO OI'PAaHMYEHHEM .
Kak CcBUIOETEJNLCTBYIT MMEKIMECS B PacCIriOpAXeHNN KOHCTUTYLMOHHOTO
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Cyna Poccurickom denepaluy MaTepMraJisl [IPaBOINPMMEHUTEJIbHOM [PaKTUKM,
CyZIbl IIPM PeUEeHuM BOIPOCOB, CBS3aHHBIX C B3HCKAHMEM HeNpaBOMEPHO
NPenoCTaBJIEHHEIX HAaJIOTOMJIaTeJblIMKaM MMYIECTBEHHEIX HAaJIOTOBEIX BHUYETOB
B KauvecTBe HEOCHOBATEJILHOTO oforameHmus, MCXoOSaT M3 TOI'0, UTO
COOTBETCTRyKIMEe TpPpeOOBaHMSA HAJIOTOBHEIX OPITAaHOB IIOIJIeXaT PaCCMOTPEHUIO
C ydeTOM YCTaHOBJIEHHOTO I'paXIaHCKKM KOIOeKcoM Poccumckon denepaluuu
ofmero Cpoka MCKOBOM -IOAaBHOCTM, KOTOPBIM COCTAaBJAET TpM I'Oa U
MCUMCJISEeTCsa CO IHS, KoT'Ia JMILIO Y3HAaJlo WM JOJDKHO OBJIO Yy3HATh O
HapyleHM CBOETO IIpaBa M O TOM, KTO SBJAETCHd HajexallMM OTBETUMKOM
IO MCKyYy O 3aumMTe OaHHOTO IpaBa (crarpm 196 wm 200). Ipu »5TOM,
[IOCKOJIbKY CaMO BO3HMKHOBEHME PAa3yMHO NpennojlaraeMoM OCBEIOMJIEHHOCTU
HAJIOTOBOT'O OpTaHa O HapylleHUM MMYUEeCTBEHHBIX MHTEPEeCOB TOCyIapcTBa
BCJIENCTBME HENPaBOMEPHOT'O NPEeIOCTaBJIEHMA MMYIECTBEHHOTO HaJIOTOBOTO
BHUETA HE IMOoJIydaeT KOHKPETHOTO (OopMaliM30BAaHHOTO OIpenesieHMsa, B TOM
yycJjie IO INPUUMHE OTCYTCTBMSA B HOEMCTBYUEM HAJIOTOBOM pPeTlyJIMPOBAaHUU

CrielnaJibHBIX HOPM, KaCanmmMXcsda BEIABJIECHIUA TakKOoOI'o pooa (I)aKTOB, B
CYHQGHOT?JI IIPaKTHMKeE He JICKJIIO"HaeTCHd BO3MOXHOCTB B3BICKaAHIMA
COOTBETCTBYKOINX IJEeHEeXHBIX cpenacTs B TeuecHKe BCeI'O rneprnona

NIpenoCTaBJIeHMSa MMYLWECTBEHHOT'O HaJIOT'OBOI'O BHUETa, OCTATOK KOTOPOIO B
cuily nyHkTa 9 cratem 220 HajnoroBOI'O KoIekca Poccumckon denepaluuu
MOXeT OBIThH INepeHeCeH — IIPM HEBO3MOXHOCTM MCIOJIB30BAHMA IIOJITHOCTBI B
IOIaHHOM HAJIOT'OBOM IepMrone — Ha [OoCJlenyllre HAaJIOTOBHE [NepMOIbl BIIJIOTH
OO IIOJIHOTO MCIIOJIB30BaHMA 60e3 KakKoro—-JmMbO OTpaHMUEeHMSa IO CPOKY.
OTcyTCcTBYKT (QOpMaJsibHEIE Iperpalsl IJid B3BECKAHMA TakoM HAJIOT'OBOU
3a00JKEHHOCTM M 3a I[OpenejaMu I[epuola TMOJyUeHUMSa UMYHNEeCTBEHHOTO
HaJIOTOBOT'O BHUETA.

Mexny TeM NpU NOPUMEHEHMUM OOIMX NPaBMJI MCUMCIIEHUMS CPpOKa MCKOBOM
OaBHOCTM K 3asaBJIeHHOMY B nopsanke rjaBe 60 I'K Poccuvickor denepauum
TpeOOBaHMI HAJIOTOBOI'O OpraHa O B3BEICKAHUM C HaJIoTOonJjlaTesbliuKa
IOEHEeXHBIX CPEeONCTB, I[IOJIYUYEHHEIX MM I[10 PpPeUEeHMI HAaJIOT'OBOT'O OpraHa B
KaueCcTBe MMyUWECTBEHHOTO HAJIOTOBOTO BBUETa IO HAJOTy Ha OOXOIH
busMUuecKux JIMI TOPU OTCYTCTBUU 3aKOHHBIX OCHOBaAHUM oJis ero
npenocTaBJIeHMs, cienyerT YUUTEBATH cneundmuky COOTBETCTBYIIUMX
NPaBOOTHOIWEHMM, MMEKRIMX — HEeCMOTPS Ha BBHHYXIEHHOE MCIOJIb30BaHUE
TPaXOaHCKO-NPABOBEIX CPEINCTB 3allMTHE MMYIMECTBEHHEX MIpaB OTyOJIMUHOTO
cybbekTa - NOyOJIMUHO-NIPABOBY [IPUPONY . NHoe IPMBOIONIIO OBl K
HEeOOoIyCTUMOMY MIHOPUPOBAHMIO JiexaWwero B OCHOBEe OpIl'aHM3aluuM BTUX
IPAaBOOTHOUWEHMM NPMHLMIEA 6©OajJlaHCa dYaCTHEIX UM OyOJMYHBIX MWMHTEPECOB,
IIOCKOJIbKY MO3BOJIAJIO OBl BO3JIaraTh Ha HaJIOTOIMJlaTesbluKa,
OOOpPOCOBECTHOE TIOBEIEeHME KOTOPpOTIO He nonBepraeTcsa COMHEHMIO,
uypesMepHoe OpeMsa HEeTATUBHBEIX IIOCJIENCTBUM CIYCTS 3HAUUTEJIbHOE BpeMda C
MOMEHTAa OMMOOUHOTO TMNPeJOoCTaBJEHUS eMYy MMYINEeCTBEHHOTO HaJOTOBOTO
BHUEeTa ©Oe3 Tex Xe CcaMbelXx T'apaHTuy¥, KOTOPhE eMy obecrieumBaeT
HaJIOTOBOE 3aKOHOHNATEeJIbCTBO, M CTABMUJIO OBl €T'0 B CHUTyalMi0 [IPaBOBOMU
HEeOoNnpeneJeHHOCTH .

Hanmoropewt konekc Poccurickoy denepalUM MUCXOOUT M3 TOTO, UTO
OedTeJIbHOCTbL HaJIOT'OBEIX OPI'aHOB IO YCTAHOBJIEHMI IEMCTBUTEJIBHOTO
obbeMa HAJIOTOBOM OOSA3aHHOCTM HAaJIOTONJIaTeJIbIIMKAa B PaMKax MepOoNpUaTUM
HaJJOTOBOTO KOHTPOJIA U NpYMeHeHME MEXaHU3MOB IPUHYOUTEJIEHOTO
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MCIIOJIHEHMS HAJIOTOBOM OOS3aHHOCTM OT'PAaHMUEHEl OIpeleJIeHHBIMM CPpOoKaMM,
KOTOPEIE MCUMCIIAITCA C YyUdeTOM OOBEKTMBHEIX KpUTeprerB  (OKOHUYAHUE
HaJIOTOBOT'O Nepuolda, MCTEUYEHME CPpOKa, YCTAHOBJIEHHOTO B TpebOOBaHUM, U
T.O.), a He Takux CyYyOBLeKTUBHO—-OOBEKTUMBHEIX OOCTOATEeJLCTB, KakK
BBHISABJIEHME CaMMM HaJIOTOBBIM OPI'aHOM COOCTBEHHOM OWMOKMU — bakTa
NpenoCTaBJIeHMSI MMYyULECTBEHHOT'O HaJIOTOBOT'O BHUETAa HAJOTOMJaTEeJNbIUKY
IpM OTCYTCTBUM IJIS STOTO YCTAHOBJIEHHHIX SaKOHOM OCHOBAaHMUM, [IPUTOM
uTO owMOKa HAJOT'OBOI'O OpT'aHa He Owvula OO0yCJIOBJIEHA MIPOTUBOIIPABHBIMU
OeVCTBMAMM HaJloTomJjaTeJsibiMkKa. B cuily I»OaHHOTO Kozmexkca B paMmkax
BHIE3IHOY HAJIOTOBOM MNPOBEPKM, IO OOIEMy NpaBMIly, MOXeT OBITb NPOBEPEH
Iepmrors, He IMPEeBHIAIUM Tpex KaJleHIOAPHBIX JeT, OPpellleCTBYIIMX TOIy, B
KOTOPOM BBIHECEHO pPelleHMe O MNpOoBeleHUM HpoBepkMu (nyHKT 4 crarbu 89),
UTO KOPPEeJIMPYyeT UM IIOJIOXEeHMAM NOANNyHKTa 8 NyHKTa 1 ero craTtbu 23
OTHOCUTEJILHO CpoOka obecrnedeHusda HaJIOTOIJIaTEJILIIUKOM COXPaHHOCTU
OOKYMEHTOB, HEOOXOIOMMEIX IOJIS MCUMCJIEHMS WM VYIIJIATE HAaJIOTOB, B TOM
upycJjie OOKYMEHTOBR, IOATBEPXIAUMX I[IOJIydeHHEEe JOXOIObl U  yIJIaueHHBE
(yoepxaHHBIE) HAJOTM; B CBOK ouepelb, CPOK HOAaBHOCTM I[IPMBJIEUEHUS K
OTBETCTBEHHOCTM 3a COBEpPUIEHME HAJIOTOBEIX [IPaBOHAPYIIEHUM COCTAaBJISAET
TPM Toja CO IOHA COBEpUEeHMS HAJOTOBOI'O IIpaBOHapylweHmsa Jmubo Co

CJenypmero IOHSA IO0CJe OKOHYAaHMA HaJIOTOBOT'O (pacdYeTHOIrO) Iepmona, B
TeueHre KOTOPpOI'O OBJIO COBEPUIEHO 3TO IpaBoHapylueHue (cratbsa 113).
Kpowme TOTO, HasnoroBuM KOIEeKC Poccuyickou denepauiuu

npenycMaTpMBaeT CPOKM, B TeUeHMe KOTOPHX HaJOT'OMIJIaTeJIbIIMK MOXET
peanu30BaTh CBOM IpaBa M KOTOPEIE HOCAT, IO CyYTH, IpPeceKaTeJlbHBEN
xapakTep. Tak, B COOTBETCTBUM C IIYHKTOM /7 €T0o CTaThbM /8 3asgBJeHMUE O
BO3BpATE CYMMHB M3JIMIIHE VYIIJIAUEHHOT'O Hajiora MOXeT OBThb I[IOHAaHO B
TedyeHMe Tpex JeT CO »OHA YIJaTh, eCJM MHOEe He IIpPpedyCMOTPEHO
3aKOHOIATeJNbCTBOM Poccunmckom demepaumm O HajJorax u cbopax, dYTO
OTpaHMUYMBAaET IMpPaBO HAJIOTOIJIaTeJIbIMKa Ha [IOoHmaudy 3asaBJIEHMS O BO3BpaATE
CYMMEl TI€PEeNJjlaTE MJIM €€ 3adeT B cueT OyOyumMx IJaTexeM TpeMd IogaMu C
MOMEHTAa, KoI'IDa HaJoTromJjaTeJblIMK I[IO0 CcOoBCTBEHHOM ommMbke MM IO
KaKyMM-TO IPYyI'MM OOCTOSTEeJIbCTBAaM, CBS3aHHBEM MCKJIOUUTEJIBHO C €To
OOOPOBOJIBHEIM BOJIEMBBABJIEHMEM, HOONYCTWUII M3JIMIUHIL YIJaTy IEeHEXHBIX
cpencTB B OIXEeT, a NyOJIMUHHM CyOBEKT, COOTBETCTBEHHO, I[OJy4UYMJI B
CBOE pacIHopsXeHMe IeHEeXHbBe CcpencTBa ©0e3 YCTAHOBJIEHHBIX 3aKOHOM
OCHOBAHUM.

VHOM nonmxon K IOPpAOKY MCUMCJIEHMS CpokKa mOJiIS BOCCTAaHOBJIEHUA
VMMYHMECTBEHHEIX IIpaB HAJIOTOIJIaTeJIbliMKa MCIOJb3yeTCsa B Hamorosowm
Kolekce Poccumckoy denepally MNIPUMEHUTEJIbHO K CUTyaluM MIJIUIHETO
B3BICKAHMSA HajJjora, T.e. KkKoI'Ja YMeHbleHue UMYyLIeCTBEHHOM coepr
HaJioTorJjaTesbliMka OOYCJIOBJIEHO HOEVMCTBMAMM HAJOTOBOT'O OpIraHa. B
COOTBETCTBMM C NYHKTOM 3 cTaTrbum /9 gpmahHHoro Kojekca BadBJIeHUME O
BO3BpaTe CYMMBl M3JIMIIHE B3LICKAHHOI'O Hajiora MOXeT OHTb IomaHo
HAJIOTOIJIaTeJIbIIMKOM B HAJIOTOBHIM OpIr'aH B TedeHMe OJHOT'O Mecdla Cco
IOHS, KOI'Ia HaJOIOIJIaTeJIbIMKY CTaJlIo M3BEeCTHO O (QakTe UIJIMIHEI'O
BBLBICKAHMSA C HETO Hajora, WM CO IOHS BCTYIIJIEHMS B CUIIY PelleHUsa cyla;
MCKOBOE 3BasdBJIEHME B CyI MOXeT OBITb [IOHAaHO B TeUeHMe Tpex JeT CcumuTad
CO IHsS, KOTI'Ja JIMLO y3HAJIO WMJIM IOOJIXKHO OBJIO y3HAThL O QaKTe MIJIMIIHEIO
B3EICKAHMSA HaJiora.
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[loMHMMas BO BHMMAaHME, YTO 3asaBJIEHHOe B Hnopsanke 1mJjaeel 60 I'K
Poccumickoy denepauuy TpeboBaHME HAJOTOBOI'O OpraHa O B3BEICKaHUM C
HaJIOTONIJIaTeJIbllMka CyMM, I[I€PEeUMCJIEHHBIX €My B KadeCTBe MMYIECTBEHHOTO
HaJIOTOBOT'O BBUETAa IPU OTCYTCTBUM YCTAHOBJIEHHHIX 3aKOHOM OCHOBAHUM

OJId4 eI'o IIpeagocTaBJIeHMAd, OCHOBAHO Ha Hy@HMqHO—HpaBOBOIZ O0DSA3aHHOCTHU

1o yojare Hajiora, MCUMCJIeHME cpoka MICKOBOM IaBHOCTH,
NpenyCcMOTPEeHHOTO cTaTkeM 196 maHHOTO Komexkca, IOOJIDKHO OCYHECTBJIIATLCH
B COOTBETCTBUU c KOHCTUTYLMOHHBMM/ IPUHLIMIIAMU paBeHCTRBA 17

CIPaBeJIMBOCTM M B CUCTEMHOM CBA3M C OOWMMM IIPMHLUMIAMM UM MHBMU
HOPMaMM HaJIOTOBOI'O 3aKOHOHNATEJIbCTBA, T.e€. HEe C y4deTOM IIpPaBUIl CTATbU
200 I'K Poccumckoy denmepaliuy, a Ha OCHOBaAHMM HaJOTOBOTO KOIEKCa
Poccumickon denepalluy, NPEeONMCaHMSI KOTOPOTO O CPOoKaxX MNIPUHYOUTEJIbHOM
peanuszaluuy MMYyLEeCTBEHHEX MHTEPECOB CTOPOH HAJIOT'OBEIX [NPaBOOTHOWEHUN
ABJIAITCSH aOeKBATHEIM OTpaxXeHMeM OajlaHCa NyOJIMUYHEIX M YaCTHBEIX HadaJl B
3TUX MNPABOOTHOUEHMAX M, COOTBETCTBEHHO, B YCJOBMAX HOEeMCTBYOILETO
IpaBOBOTO pPeTryJMPOBaHMA I OJDKHEL paccMaTpMBaThLCA Kak rMemnme
OPMEHTHpPYIEe 3HAUYEHMEe [IPMMEHMTEJIbHO K PEeUIeHMI BONpocCa O B3BICKAHUMU
C HaJIoToILJlaTeJlbliMKa CYyMM HeNpaBOMEPHO, B TOM uUmucje OommbOOYHO,
[IOJIYUEHHOT'O MMYIECTBEHHOT'O HAJIOTOBOT'O BHUETA.

CoOoTBETCTBEHHO, B CJllydae, €CJiM [OpeloCTaBJIEHME MMYyHLEeCTBEHHOTO
HaAJIOTOBOTO BEUEeTa OBJIO O00YyCJIOBJIEHO OUWMOKOM CcaMoI'O HaAJIOTOBOT'O
opraHa, Takoe TpeboBaHMe MOXeT OBTh MM 3asaBJIEHO, I[IOCKOJIbBKY 23aKOHOM
He yCTaHOBJIEHO MHOE€, B TeUeHue Tpex JeT C MOMEHTa [IPUHATUA

OUMOOYHOTO PEleHusS O NPeOOCTaBJIEHUM MMYIECTBEHHOTO HaJIOTOBOT'O
BEIUETa (B CJyyae, eCJM NPpeInoCTaBJIEHVE CYMMBl BHUETa NPOMBBOIMUIIOCH B
TeUeHMEe HEeCKOJIbKMX HAJIOTOBHIX [IE€PUOINOB, - C MOMEHTA MNPUHATHS IEePBOTO
pemeHus o npenocTaBJIEHUN BEIUETA) . Ecmmn xe npenocTaBJIeHNKE

VMYHIECTBEHHOT'O HAJIOTOBOT'O BHUETa OBIJIO OOYCJIOBJIEHO IMPOTUBOIPABHBMU
OeVICTBUAMM HaJlIoTOoIJlaTesibliMKa (IpenCcTaBJIeHME I[IOOJIOXHBIX IOOKYMEHTOB U
T.II.), TO HAJIOTOBHM OpPIaH BIpaBe 0OpPaTUTHCH B CYyI C COOTBETCTBYIIMM
TpeOOBaHMEM B TeUeHMEe Tpex JIeT C MOMeHTa, KOoI'Ja OH Yy3HaJl MM IOOJIXEH
OBLIT Y3HaThb 06 OTCYTCTBUU OCHOBAHUM nJis npenocTaBJIeHUS
HAJIOT'OIJIaTEeJIbIIMKY MMYINEeCTBEeHHOT'O HAJIOTOBOT'O BHUETA.

KpomMe TOTO, HOOCKOJIBKY MNpeIMeTOM CynebHOTo pasbupaTesibCTBa B
paMKax KOHKPETHOTO nejla SBJISeTCcs B TOM UMCIe 3aKOHHOCTb u
ODOCHOBAHHOCTHL HOEMCTBUM HaJIOTOBOT'O OpTaHa, MNPpOoBepKa COOJIOOEeHUS UM
YKa3aHHOTO Cpoka IOOoJIKHa OBTh OCyHIeCTBJIEHAa CYIOOM CaMOCTOSTEJIBHO,
T.e. ONpaBMJIO NyHKTa 2 cTtarbu 199 I'K Poccumckoy denmepalimy, COITJIACHO
KOTOPOMY MCKOBAas JAaBHOCTbL IMPMMEHSEeTCS CyYyIOM TOJIbKO TIIO 3asaBJIEHUI
CTOPOHEl B CIIOpe, CHOEeJIaHHOMY IO BHHECEHUS CYLOOM PelleHMsd, IPUMEHEHUIO
He TOnOJIEXUT. JVHBE, TI[IOMMMO B3BEHCKAHMA COOCTBEHHO CYMMEB HOEHEXHBIX
CpeIncTB, IIOJIYyUEHHEIX B pes3yJjibTaTe HEeNpaBOMEPHO MNIPeIoCTaBJIEHHOTO
MMYIWECTBEHHOT'O HAJIOT'OBOI'O BHUETa, IPaBOBHE [IOCJIEOCTBUS MOTYT
HaCTylnaThb IOJI4 HaJjioTolJlaTeJibliMKa JMIUb OPM [OIOOTBEPXIESHMM TOT'O, UYTO
HeOCHOBAaTeJIbHOEe oboraleHue ABUJIOCH CJIEOICTBMEM MIPOTUBOIPABHBIX
OEeVICTBMM CaMOT'0 HaJIoT'OIJlaTesibliuKa, U TOJIBKO B paMKax Mep
TOCYHOAPCTBEHHOT'O INPUHYXIOEHUS, NPelyCMOTPEHHEX 3aKOHONATEJIbCTBOM O
Hajnorax u cbopax.

licxomsa M3 M3JIOXKEHHOTO M PYKOBOJICTBYSCH CTAThbAMU 6, 47-1, 71,
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72, 74, 75, 78, 79, 80 m 100 demepasibHOTO KOHCTUTYLMOHHOT'O 3aKOHAa
"O KoHncTuTyumoHHOM Cyne Poccumckom denepaumum", KoHCTUTyUMOHHEM Cyn
Poccunickom demepauunm

II O C Ta H O B M J:

1. IpusHaTh noJjioxeHmusa crarem 32, 48, 69, 70 m 101 Hajnorororo
Konekca Poccuwvickoy dernepaluy, a Takxe IYyHKTa 3 CcTaTbM 2 U CTaTbU
1102 TI'K Poccumckon denepaluy He IPOTUBOPEYAlMMU KoHcTHTyLUMM
Poccumckom denepauun, I[IOCKOJIbKY 3TU [IOJIOXEHMS 10 cBOEMYy
KOHCTUTYLUMOHHO-TIPABOBOMY CMEBICJIY IIPM OTCYTCTBUM B BaKOHOINATEJILCTBE O
HaJjiorax M cbopax CIeluMaJlbHOTO PperyJIMpoBaHmMa [Iopsalka BO3BpaTa
HeNpaBOMEPHO (OmMOOUYHO) NPEedOCTaBJIEHHOTO MMYIECTBEHHOT'O HaJIOTOBOTIO
BHUETA :

He MCKJIUYalnT BO3MOXHOCTH B3EICKAHUA c HaJIOTOIJlaTeJbIIMKa
IEeHEXHHX CPpeICTB, I[IOJIyUeHHBIX MM BCJIEICTBME HeNpaBOMEepHO  (ommMOOYHO)
NPenoCTAaBJIEHHOTO I[I0 PEIEeHMK HaJIOTOBOTI'O opraHa VIMYIIECTBEHHOT'O

HaJIOT'TOBOI'O BBUETa IO HAaJIOT'y Ha IJOXOIOBI @MSMHGCKMX Jini, B Inop4dnke
BO3BpaTa HeOCHOBATEJIbLHOTI'O oborameHmsa B Cllyuae, eCJIn oTa Mepa

OKasHBaeTCd eIMHCTBEHHO BOSMOXHEM CIIOCOOOM AU TEL dMCKaJIbHBIX
VMHTEPECOB TOCYIapCTRBRa;

npegnnojiaramntT, UTO COOTBEeTCTBykllee TpeboBaHUE MOXeT OBITHb
3a4BJIEHO — B CJlydyae, eCJM NpeloCTaBJIeHME MMyULEeCTBEHHOT'O HaJIOTOBOTO
BEIUETA OBJIO OOYCJIOBJIEHO OmmMOKOM CcaMOoI'O HaJOTOBOT'O OpTraHa, — B
TeueHre Tpex JieT C MOMEHTa [IPUHATUSA omMOOUHOT O peumeHmsa o}
npenoCcTaBJIEHUN VMYIIE CTBEHHOT O HaJOTOBOTO BEIUETA; ecnu xe

IpenocTaBJIeHMe MMYyLWECTBEHHOT'O HAJIO'OBOI'O BBEUEeTa ObBUJIO OOYCJIOBJIEHO
NPOTUBONPABHEMM IOEVCTBMAMM HAJOTOIJIaTeJbllMKa, TO HAJIOTOBHEIM OpI'aH
BIpaBe ODOPaTUTBCSA B CyIo C COOTBETCTBYUMM TpeOOBaHMEM B TeUeHUe
Tpex JleT C MOMEeHTa, Korza OH Yy3Hajl WMIM »OOoJKkeH Obll  y3HaATb 00
OTCYTCTBUMA OCHOBAHUM 14 npenoCTaBJIEHUS HAJIOTONJIaTEeJIbIINKY
MMYIIECTBEHHOT'O HaJIOTOBOT'O BHUETA;

VICKJIOYAT IIPpMMEeHEeHMEe B OTHOUWEHMM HaJIoT'oIJlaTeslbIiMKa, C KOTOPOI'O
B3EICKAHEl IOEHEXHBE CpelCcTBa, IIOJIydeHHBIE MM BCJIEOCTBME HEIpaBOMEPHO
(ommMOOUYHO) MNPemOCTAaBJIEHHOTO MMYIECTBEHHOT'O HAJOTOBOTO BHYETA,  MHEBEX
[IPaBOBEIX I[IOCJIENCTBUM, €CJM TOJIBKO TakKOoe HeOCHOBATeJIbHOe oboraleHMre
He ABUJIOCH CJIeICTBMEM IIPOTUBOINPAaBHEIX OeMCTBUN caMoro
HaJIOTOoIJIaTeJbllMKa, WM He MHade Kak B paMkax CUCTEME Mep
TOCYHODAapPCTBEHHOT'O IPUHYXIOEHMS, NPelyCMOTPEHHEX 3aKOHOOATEJIbCTBOM O
HaJjorax u cbopax.

2. OdemepalibHBEM 3aKoHOIOATEeJb — UCXOnOAa "3 HeOoOXOOMMOCTU
0e3yCJIOBHOT'O BEIIIOJIHEHM A IpennrucaHum KoucTuryLmm Poccumckon
demepauun, B TOM umciie TpeOOBaHMUSA CBSA3AHHOCTM HAJIOT'OBEIX OPI'aHOB
3aKOHOM, I BO MCIOJIHEHME OCHOBAHHBEIX Ha S5TUX [NIPEONIMCaHUAX [IPaBOBEIX
nosuuum KoHcTuTyumMoHHOTO Cyna Poccumckom denmepalny,  BBIPAXEHHBIX B

HacTodueMm I[IoCTaHOBJIEHUMM, — B ramMKax UMEIENC s Y HeTO IMCKpelunm
OTHOCUTEIJIBEHO @OpMMpOBaHMH KOHKPETHOT'O IIpaBOBOTO MeXaHM3Ma
IIPUMHYIOINTEJIBHOIT'O BO3BpaTa 3aJ0JIXEHHOCTU HaJIOT'OIlJlaTeJIblIMKAa rnepen

OIIXETHOM CMUCTEMON, obpas3oBaBleNCH BCJIeICTBME HEeIIpaBOMEPHOT'O
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(omMOOUYHOTO) MNPelOCTAaBJIEHUS €My MMYyULEeCTBEHHOIT'O HAaJIOTOBOI'O BEUETA I10
HaJIOTy Ha IOOXOHEl (uMs3MUecKMX JiMl, BKJIOUYasd OlIpeneJjieHMre I[IpenesioB
IPUMEHEHMS B BTUX LeJISX MHCTUTYTOB I'PAaXIaHCKOT'O IpakBa B HAJIOTOBOU
cbepe, NpaBOMOUEH BHECTM B HOENCTBYyLIEEe HAJOTOBOE pPeIyIMpOBaHMUE
M3MEeHEHM, HalpaBJIEHHBIE Ha YpPeryJIMpOoBaHME OCHOBAaHMM, Iopsalka U
CPOKOB B3BICKAHMSA C HaJIOTOIJIATEJIbIMKA COOTBETCTBYIIMX IEeHEeXHBIX
CPencTB.

3. IpaBONPMMEHUTEJILHEIE PEIeHM, BEHECEHHBIE B OTHOIEHUM TPaXIaH
BecnyrmHa Errenmsa Hukomnaeruua, KynpOauxkoro AHOped BiaamuMmposuda U
YanjaHoBa BramuMupa AJIeKCaAaHOPOBMYA Ha OCHOBaHMM cTaTteum 32, 48, 09,
70 m 101 Hanmorororo komnekca Poccuvickoy denmepaliuy, a TaKxe NOyHKTa 3
crarbu 2 u ctaTbym 1102 I'K Poccumickoy demepaluy B MCTOJIKOBaHUM,

pacxomdameMcsd C MX KOHCTUTYLMOHHO-IPaBOBBEIM CMBICJIOM, BBEISBJIEHHBIM B
HacTodumeM [[OCTaHOBJIEHMM, B YACTM TAPAHTUM IPM BI3BICKAHUM OEHEXHBIX
CpencTB, I[IOJIyUEeHHEIX (CcOepexeHHBIX) B CBA3U c IpenoCTaBJIEHUEM

MMYyINeCTBEHHOI'O HaAJIOT'OBOI'O BEIUETA IIO HaJioTy Ha JOXOIOEI (I)I/ISI/N:‘[@CKI/IX
Jiyi, IiomjieXxaT IIepeCMOTpy B YCTAHOBJIEHHOM IIOpAIKeE.

4. HacrTosmee [TocTaHOBJIEHME OKOHUAaTEJIbHO, HEe MOIJIEXUT
obXxaJIoOBaHMK, BCTyIaeT B CUJIYy CO IOHS oQUUMaAJIbHOTO ONyOJIMKOBaAHUSA,
OEeVICTBYET HENOCPEeICTBEHHO UM He TpebyeT NOOTBEPXIECHUI IpyTVMM
opraHaMM ¥ IOOJDKHOCTHBIMM JIMLAMM .

5. Hacrosmee I[TocTaHOBJIEHUE MIOOJIEXUT He3aMenJInTeJIb HOMY
onyoJmkoBaHmMio B "Poccumckom razsere", "CobpaHuM 3BaKOoHOIATEeJIbCTRBA
Poccurickom demepaummn" m Ha "OOMUMaATIBHOM MHTEPHET-IIOPTAaJIe [IPpaBOBOMU
vHpopMmaumm" (Www.pravo.gov.ru) . [IocTaHOBJIEHHUE OOJIXHO OBITb
onybIMKOBaHO Takxe B "BecTHuke KoHcTUTylLMOHHOTO Cynma Poccumckon
denepauunm" .

KoHcTuryumoHHuM Cyno
Poccumckom denepaumm

Ne 9-1I
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